July 1990
Question 1

Acting with probable cause, but without a warrant, police forcibly entered Bob's mobile home, a licensed
motorized vehicle which was parked in a motor park and connected to utilities. They seized a quantity of
cocaine found in the mobile home. Although Bob lived in the mobile home, he was not present at the time
the police entered. Bob has been charged with violating Section 52 of the State X Criminal Code which
makes it a felony to: "knowingly possess cocaine."

Bob made a timely pretrial motion to suppress the cocaine under the Fourth Amendment. The court
denied the motion.

Bob, who is indigent, made a timely pretrial motion for leave to represent himself at trial and for court
appointed "stand-by" counsel who would be available to assist if Bob desired help. The court denied Bob's
motion for standby counsel. The court advised Bob that he could either proceed pro se, or have counsel
appointed to conduct the entire defense. Bob competently waived the appointment of counsel. He then
defended himself at trial.

At trial the cocaine was admitted in evidence over Bob's renewed objection. Bob testified that he did not
realize the substance was cocaine and that he had believed it was a legally possessable cocaine-like
substance which he intended to give to his friends as a joke.

The court instructed the jury: "If you find beyond a reasonable doubt that the defendant possessed
cocaine, you should find him guilty unless you also find that he has proved by a preponderance of the
evidence that he reasonably mistook the cocaine for a legally possessable substance."

Did the court err in:

1. Admitting the cocaine as evidence? Discuss.
2. Denying stand-by counsel? Discuss.

3. Giving the above jury instruction? Discuss.



ANSWER A TO QUESTION 1

1. Admitting the cocaine as evidence

The Fourth Amendment to the U.S. Constitution protects individuals from unreasonable
searches and seizures of their persons and property by the government. The basic protection
against unreasonable searches is effectuated by the requirement that government act pursuant to a
warrant issued upon probable cause to believe that evidence or instrumentalities of crime will be
found in the place to be searched. While the Fourth Amendment is a protection against conduct by
the federal government, as a fundamental right secured by the Bill of Rights, it has been
incorporated into the Due Process Clause of the Fourteenth Amendment to protect individuals from
unreasonable searches by state and local government officials. Where the requirements of the
Fourth Amendment's warrant clause or one of its exceptions are not satisfied, any evidence obtained
in, or as a result of, the unlawful search is excluded and may not be used by the state in its case in
chief against the defendant whose rights have been violated.

The initial question that must be answered here is whether the search of Bob's mobile home
gives rise to any Fourth Amendment rights. Here it clearly does. The search here was conducted by
the police, so we have the requisite government action. Also, Bob has standing to complain about
the search, because, as the person in possession of the mobile home (and who lived there), he had
a reasonable expectation of privacy concerning its contents. The fact that Bob was not present at the
time of the search is irrelevant since it was his mobile home. Therefore, since there was government
action, and the defendant (Bob) had a reasonable expectation of privacy, the Fourth Amendment is
implicated.

As noted above, the Fourth Amendment's principal protection is its warrant requirement.
However, the police here searched Bob's mobile home without a warrant. Therefore, unless the
search comes within one of the exceptions to the warrant requirement, the cocaine should not have
been admitted into evidence. This was not a search incident to a lawful arrest as Bob was not
arrested. This was not a search incident to a lawful arrest as Bob was not arrested. There is no
indication in the facts that the police were in hot pursuit or that the evidence, i.e., the cocaine, was
perishable. As Bob was not present, it is obvious that he did not consent and that the search did not
follow a lawful stop and frisk. Additionally, there is no indication that the cocaine was in the plain
view of the police while they were lawfully on the premises. The only exception that could potentially
save the search and therefore the admissibility of the cocaine is the automobile exception.

Under the automobile exception to the warrant requirement, the police may search upon
probable cause, without a warrant, any car, boat, train, plane or motor home that they have lawfully
stopped. Probable cause must exist before the search. The exception is justified by the exigency
created by the mobility of the vehicle in that if the police must first get a warrant, the evidence may
be driven, flown, etc. away. Additionally, the Supreme Court has held that individuals have less
expectation of privacy in their vehicles than in their homes. If the police have probable cause to
believe the vehicle contains evidence of crime, they may search the whole vehicle and anything in it.

The crucial question is whether Bob's mobile home is a vehicle under the automobile
exception. While the fact that Bob lived in the mobile home as his home, and the fact that it was
connected to utilities seem to suggest that it was neither mobile, in danger of being driven away, nor
a place of diminished privacy expectations, as it was his home. However, since utilities may be
disconnected and the home may be driven on the roads, it does appear much less permanent than a
house and capable of being driven away with its evidence. Especially telling is the fact that it is a
licensed motorized vehicle under state law. Therefore, since the police had probable cause to
search, and Bob's mobile home is a vehicle within the automobile exception to the warrant



requirement, the search was lawful, and the court did not err in admitting the cocaine as evidence.

2. Denying stand-by counsel

The Due Process Clause of the Fourteenth Amendment has been interpreted to give criminal
defendants the absolute right to defend themselves pro se. While a court is free, in its discretion, to
caution the defendant against such self representation and may provide stand-by counsel to a
defendant appearing pro se, it is under no obligation to do so. Therefore, when Bob chose to defend
himself pro se, he had no right to appointed stand-by counsel.

Under the Sixth Amendment, incorporated into the Fourteenth Amendment's Due Process
Clause, an indigent criminal defendant charged with a felony has a right to have counsel appointed
for him. However, where the defendant chooses, as is his right, to defend himself, he thereby waives
his right to appointed counsel. Therefore, the court did not err in denying Bob stand-by counsel.

3. Giving the jury instruction

However, the court clearly erred in giving the jury instruction. A criminal defendant has a
right to have the state prove each and every element of the criminal offense beyond a reasonable
doubt. Here, the offense charged was the "knowing" possession of cocaine. Therefore, one of the
elements of the crime was Bob's mental state. Since the jury instruction allowed the jury to convict
without finding that the defendant knew he possessed cocaine beyond a reasonable doubt, it is in
error. The Constitution requires that each element of a crime be proven beyond a reasonable doubt.
Here, the mental state of knowing was an element of the crime, and Bob was denied his
constitutional rights when the burden of proof was shifted to him.



ANSWER B TO QUESTION 1 1.

Exclusion of Cocaine
A. Fourth Amendment

Bob has made a motion to exclude the cocaine seized in his mobile home. The trial court
denied Bob's motion. To prevail, Bob must show that the police (the state) invaded Bob's
reasonable expectation of privacy, that a warrant was required, and that no exceptions to the
warrant requirement apply.

(1) Reasonable Expectation of Privacy

The facts state that Bob lived in his mobile home. Certainly a person has a reasonable
expectation of privacy where they live. The police invaded this privacy by entering the mobile home
and seizing the cocaine. Bob would have standing to contest this search by his possession of the
premises.

(2) Search Requirements: Probable Cause and Warrant

As a general rule, a search requires probable cause and a warrant. The facts state that
probable cause for the search existed, and there are no facts to indicate that the facts leading to
probable cause were not legally obtained.

However, the search was not accompanied by a warrant. Unless the search falls within an
exception, the cocaine should be excluded as a violation of Bob's Fourth Amendment rights.

One possible exception is the "moving vehicle" exception. So long as the police have
probable cause, they do not need a warrant to search a moving vehicle. The rationale is that the
police may not have time to get a warrant because the vehicle may be removed from the jurisdiction
and because of a lesser expectation of privacy in one's vehicle.

The mobile home would fall within the classification of a moving vehicle. Even though the
mobile home was parked in a motor home park and connected to utilities, the Supreme Court held
that a motor home in a parking lot is subject to the warrant exception. However, by parking the home
in a mobile home park, this indicates that Bob may have a higher expectation of privacy in the home.
The facts indicate that Bob may use the mobile home as his residence because "he lived" in the
home.

In my opinion, the police violated Bob's Fourth Amendment rights by not getting a warrant.
The mobile home could not easily have been removed because it was hooked up to utilities.
However, this argument did not persuade the Supreme Court in a similar factual situation. The
emphasis appears to be more on the lesser expectation of privacy than on the mobility of the
vehicle. Bob does have a higher expectation of privacy if he is using the mobile home predominantly
as a home rather than as transportation.

(a) Other Possible Exceptions
Bob was not present at the time of the search, so there is no basis for consent or that the
police were in hot pursuit. There are also no facts to indicate that this search would come within any

emergency exceptions.

(b) Admission and Authentication



To admit the cocaine, the police must also lay a foundation for the cocaine. They must show
the "chain of custody" that no one has tampered with the substance since it was seized at Bob's
home.

(c) Conclusion

In my opinion, the police violated Bob's rights by not getting a warrant. Had the search fallen
within the "moving vehicle" exception, the scope of the search would have depended on the type of
probable cause. If the police had probable cause to believe that cocaine was in the home, then the
police could search within drawers, containers, etc. However, because Bob had a greater
expectation of privacy in the mobile home (because the equivalent of a residence), | don't believe the
search falls within the exception.

Il. Denial of Stand-by Counsel

Bob is indigent and sought a motion for stand-by counsel to assist him in his defense. The
denial of a defendant's Sixth Amendment right to counsel is one of the few areas where a violation
will result in automatic reversal rather than the application of the "harmless error" standard.

The trial court has discretion to grant Bob's motion to proceed pro se. The trial court may
deny the request. The trial court must be assured that the defendant fully understands the valuable
right that the defendant is waiving. The trial court imposed a choice on the defendant to either
proceed pro se without assistance or to have counsel defend the entire case. This may have violated
Bob's Sixth Amendment right to counsel.

However, the trial court probably has the discretion to impose this choice on Bob, so long as
Bob realizes and understands what he is giving up. However, this choice does not seem fair to Bob.
It would not have been difficult to appoint counsel to be available to Bob. Also, the trial court should
be weary of allowing a defendant to proceed pro se. This creates a risk not only to the defendant by
depriving him of counsel to assist in the adversary process, but also threatens the integrity of the
court. The judicial system depends upon the effectiveness of the adversarial system. If one party is
ill-equipped, particularly when Bob's adversary is the state, the adversarial system may fail.

Therefore, in my opinion, the trial court did not violate Bob's Sixth Amendment right by the
denial because Bob "competently" waived the appointment of counsel. However, the trial court may
have abused its discretion.

Il Jury Instruction

Bob is charged with the knowing possession of cocaine. Bob testified that he did not realize
the substance was cocaine. The jury instruction placed the burden of proof on Bob to prove that he
did not have the specific intent knowingly.

| believe that the trial court's instruction was erroneous. The prosecution has the burden of
proof (beyond a reasonable doubt) as to each element of the crime. One element of §52 is that Bob
knowingly possessed the cocaine. Therefore, the instruction should have stated that the
prosecution must prove beyond a reasonable doubt that Bob knew the substance was cocaine.
The trial court may have mistaken Bob's testimony as an affirmative defense. A good faith mistake of
fact will negate a specific intent crime. Bob may be required to produce evidence on this defense,
but the prosecution retains the burden of proof: the prosecution must prove that Bob knew the
substance was cocaine.

Therefore, the instruction was erroneous.



July 1992
Question 5

Art and Bill were involved in the transportation and distribution of illegal drugs. Bill delivered
the drugs to distribution points throughout the city. Art suspected, correctly, that Bill was being
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followed by undercover drug enforcement officers. Unbeknownst to Bill, Art hired Carl to be
Bill's bodyguard and told Carl that Bill needed protection from robbers because Bill delivered
rare jewels. Carl's assignment was to follow Bill at a distance and protect him from assault.

On his third day of work as a bodyguard, Carl saw a man confront Bill, hold him, and begin to
search him. Bill resisted vigorously. Carl ran up and beat the man severely about the head,
killing him. A police officer arrived and arrested Bill and Carl. Art was arrested soon after this
when Carl told police that Art had hired him to act as a bodyguard.

The dead man was Vic, an undercover drug enforcement officer who had a valid warrant for
the arrest of Bill. A briefcase Bill had been carrying contained a large amount of cocaine.

1. On what theory or theories might Art be prosecuted for the murder of Vic? Discuss.
2. If Carl is charged with the murder of Vic, what defenses should he offer and of what degree

of murder or lesser included offense, if any, should he be convicted if those defenses are
accepted by the trier of fact? Discuss.



ANSWER A TO QUESTION 5

1. People v. Art (A)

Art may be prosecuted for the murder of Vic (V) under the felony-murder rule. Under this
rule, where there is a dangerous underlying felony being committed, a death caused during the
commission of the felony (a homicide) is considered murder. The underlying dangerous felony
provides the "malice" factor element required to find murder.

Murder requires the killing of another human being with malice aforethought. "Malice",
however, is a nebulous concept which is not restricted to actual antipathy toward the person
killed. Reckless, wanton or criminal behavior, even compassion with intent to kill, has been found
to amount to the requisite malice element.

The felony-murder rule, recognizing the inherent danger in certain crimes, imputes legal
malice to any killing causally connected to the crime and finds murder.

The problem here is that, traditionally, only crimes considered inherently dangerous to life
have qualified for the felony-murder rule. These are burglary, arson, robbery, rape, kidnapping,
mayhem and sexual molestation of a child. This list is not absolutely exclusive, but any variance
from the tradition rule is rare.

The felony-murder case against A runs into two conflicting trends. The first, leaning toward
conviction, is that dealing in dangerous drugs is becoming increasingly recognized as a crime
dangerous to life, a particularly opprobrious felony and a menace to society. The countless
deaths caused by the illicit drug trade are well documented. Considering that trend, one could
easily say that A was engaged in a dangerous felony which resulted in the death of V, thus
felony-murder.

The other trend, however, which militates against conviction is that the felony-murder rule
has fallen into disfavor among the courts and legislators, and is in the process of retracting in
many jurisdictions rather than expanding its reach. A court might therefore be very reticent to
judicially expand the list of dangerous felonies to include drug dealing. Also, in many
jurisdictions, the limits of the felony-murder rule are statutory, and where they do not impose
felony-murder liability for drug dealing, none may be imposed by the court.

A would probably not be convicted of murder under the felony-murder rule. If the court
were to hold such an expansive reach for the rule, since A hired Carl (C) to be the bodyguard in
the illegal drug trade work of A and Bill (B), and C's efforts in furthering that trade caused V's
death, A could be convicted.

The state may charge that A was wanton and reckless, acting with malignant and aban-
doned heart when he sent C out to protect B, and that his unleashing such a danger against
those he knew to be innocent, when he knew there would be a great likelihood of a violent
encounter, knowingly created an immense risk of death. This, however, is a far cry from
shooting into a house. A may well have surmised that something would go wrong, but the result
here could have gone much differently. There might have been no encounter. It does not appear
from these facts that a "depraved heart" murder conviction would result here.

A may also be charged under the theory that the murder was a foreseeable result of his
conspiracy with B to distribute drugs, and that therefore, he is vicariously liable for the murder

of V.

When two parties agree together to do an unlawful act or acts, they commit the crime of
conspiracy. Each co-conspirator then becomes liable for the acts of the others in further



ance of the conspiracy.

The problem here is that B did not kill V. C did. And C was not a co-conspirator because he
had no criminal intent. Therefore, it would still require a showing that A was acting through C,
since C was not a co-conspirator acting in furtherance of the conspiracy.

The state may seek to impose vicarious liability on A for C's acts because C was an
innocent instrumentality of A's criminal intent. The problem is that this would require a finding
that A sent C out with the intent to commit murder. There has to be an intent to kill. C may
have indeed been an innocent instrumentality of A's wrongdoing, but murder requires specific
intent to kill unless one of the theories discussed above applies. The mere fact that A sent C out
to guard B will not make A vicariously liable for murder unless he did so with knowledge of a
substantial certainty that a killing would result, or the desire and actual intent that a killing
result. That does not appear on these facts.

I conclude, therefore, that a prosecution of A for murder under any theory would probably
fail.

2. Carl (C

If C is charged with the murder of V, he should interpose the following defenses:

He had no intent to kill. Murder requires an intent to kill unless the perpetrator is acting in
the commission of a dangerous felony or with a malignant heart, neither of which apply here.
The law, however, will imply an intent to kill from assault with a deadly weapon in certain cases.
The question here would be whether C could be found to have the intent to kill based on the
severity of the beating he gave V. That is a question of fact regarding C, V, the beating, etc. But
lack of intent is a defense he should interpose.

C should claim he had a right to defend others. The law allows that one may use necessary
force, even including deadly force, to defend others. The problem is that, in this scenario, B had
no right to defend himself. In a jurisdiction which holds that the actor stands in the shoes of the
party defended, having no more right than the party, C loses. Some jurisdictions and modern
trend hold that a reasonable belief that defense is necessary will give rise to the defense. Then C
would prevail. However, his force may have been greater than was necessary to defend B even if
he had a right to do so. Some jurisdictions hold that an imperfect defense will mitigate what
would have been murder to manslaughter. Therefore, C may be convicted of manslaughter.

C may also claim that he acted out of right in attempting to prevent a felony. He probably
believed B was being robbed. The problem here is that there was no felony being committed.
Whether C's belief will give rise to the defense varies.

Note that V had a valid warrant for B's arrest, so that there was no theory under which B
had a right to resist unless V was using unreasonable force, which is not shown.

Since C acted volitionally and intended to attack V, a conviction for voluntary manslaughter
would stand and be proper if it is found that C had no right to defend B, or if, having a right, he
exceeded the scope thereof by using greater than necessary force.



ANSWER B TO QUESTION 5

I.  Art's Prosecution for Murder of Vic

Vic has been killed; however, Art did not kill Vic. Thus, Art's liability for the death of Vic
must be vicarious. Vic was killed by Art's employee or agent. Thus, the vicarious liability may be
based on the co-felony murder rule, accomplice liability, conspiracy or reckless disregard for
human life (depraved heart). The facts are unclear if Art intended to kill Vic.
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A. Acency/Intent

Art hired Carl to protect Bill. It is unclear if Art intended Carl's protection to include deadly
force. Bodyguards generally do use deadly force when protecting people. The whole point of a
bodyguard is to protect someone. If the threat to the person is small, then the force will probably
be less, as non-deadly force is justified. However, the facts indicate that Art told Carl that Bill
may be robbed. This may have led Carl to believe that the jewels were worth a great deal and
someone trying to steal them would be guilty of a felony. Deadly force may be justified to
prevent a felony. Especially in this case where force to Bill could be expected.

Moreover, Art knew that the police would be justified in using deadly force if necessary to
apprehend Bill. Given that drug smuggling often results in deadly confrontations, it was clear
that Art must have foreseen a cop using force against Bob. Then, Carl fearing for Bob's life in the
commission of a felony would try to protect Bill. It seems completely foreseeable that deadly
force would be used by Carl. Thus, Art knew he was putting Carl on the streets with a great
chance of Carl using deadly force against another. Moreover, as Art knew that the person most
likely to confront Bill was a copy, Art knew that Carl's use of force would be unjustified.

Thus, Art may have met the malice level required for a depraved heart killing - a killing
when a person may not want to kill, but knows his actions present a reckless disregard for
human life. While Art did not kill Vic, he used Carl as an instrument (a deadly weapon) to kill Vic.

B.__ Co-Felon/Felony Murder

A co-felon may be held liable for murder if someone is killed during the commission of
certain crimes. Here, a police officer was killed during the transportation of illegal substances.
The transportation and distribution of illegal drugs are generally a felony. However, the trans-
portation of drugs is generally not considered one of the felonies that invoke the felony murder
rule. The felonies which usually invoke the rule are burglary, rape, arson, kidnapping, and armed
robbery. Here, none of those crimes are present. However, the felony murder rule also applies
when a crime not in the above list is done in a way creating a substantial risk of serious bodily
harm or death to others.

The transportation of drugs is a very dangerous crime given the huge amounts of money
involved. Moreover, the way this crime was committed did create a substantial risk of harm.
Because Art told Carl to protect Bill from robbers, and Art knew that plainclothes officers could
be involved, Art knew that Carl could and probably would mistake an officer as a robber and try
to stop him. When an officer is attacked, he or she will respond and the escalation and death are
foreseeable. Thus, the felony was done in a dangerous way.

The problem here is that Carl had no part of this felony. He only thought he was protecting
Bill from robbers. Carl may or may not be liable for Vic's death depending on the jurisdiction
requirements regarding self-defense. But even if Carl is not guilty, a court may find that Carl was
really just an instrumentality of Art's, as a gun might be an instrumentality. Thus, Art's liability
would be under the felony murder rule, and his use of a bodyguard (a dangerous weapon) was
enough to convict him of felony murder.

C. __ Conspiracy

All of the members of a conspiracy are liable for the acts of the co-conspirators made in
furtherance of the target crime. The problem here is that Carl was not part of the conspiracy,
thus his actions cannot be tied by conspiracy to Art.

However, Bill and Art did have a conspiracy (agreement by the parties to carry out an

illegal purpose evidenced by overt acts of actually transporting the drugs). During their
conspiracy, a cop was killed. It was foreseeable to the parties that someone could get killed
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given the extreme danger associated with drugs and large amounts of money. Moreover, the
death occurred to further the conspiracy. However, it was not done by a co-conspirator and
therefore, Art probably will not be liable under conspiracy.

D. Felony Murder - Bystander Kills a Police Officer

In the majority of jurisdictions, if a bystander kills a police officer during the commission of
a felony, the felons are liable for murder. Here, Carl killed a cop. Carl is not really a cofelon as he
was not part of the group of felons and did not know what he was engaged in. Carl is not really a
bystander, either, as he was directly involved to help. However, the court may by analogy reason
that a police officer was killed by another person in the dangerous perpetration of a felony and
may hold Art vicariously liable.

However, this seems to be a hard analogy to draw. Moreover, the modern trend is not to
hold felons responsible when bystanders kill cops.

E.__ If Carl Knew

The analysis so far has assumed that Carl thought he was protecting Bill from robbers. But
maybe Carl thought it was odd for a person to be carrying around a lot of valuable jewels all over
the place. Maybe Carl suspected that he was involved in a criminal activity and chose to play
dumb. In this situation, Carl may be considered a co-felon or a co-conspirator even though he
did not know all of the exact information. In that case, Art's liability will be established as a co-
felon under felony murder.

F. Accomplice

Finally, under accomplice liability, Art may-be liable as he was an accomplice before the fact
of Carl's attack on Vic. Art knew that Carl would probably end up attacking someone to protect
Bill. Art encouraged and paid Carl to do this. Thus, Art may be liable for encouraging what he
knew to be illegal behavior. So Art may be liable as an accomplice.

II.  Carl Charged with Vic's Murder

A.  Carl's Best Defense to Vic's Murder is Justification

If Carl had a good faith belief and he was reasonably justified, Carl would not be guilty of a
crime in some jurisdictions. Carl can claim he was using the defense of others.

Some jurisdictions allow a person to defend another and not be liable even if the person
who was being defended did not have a right to use self-defense. So long as the defender (Carl)
reasonably and in good faith believed that Bill could have acted in self-defense, Carl will be
allowed to act in Bill's defense. Here, the facts may indicate that Carl, through Bill, was being
robbed and attacked. Bill would have had a right to use self-defense if the facts were as Carl
believed them to be. A person being physically attacked may respond with adequate force.
Moreover, a person may use force to stop the commission of a dangerous felony (robbery is a
dangerous felony).

If Carl believed that Bill was being robbed, then Carl was justified to use reasonable force
to protect Carl. However, it may be argued that Carl was in a jurisdiction where the defender
(Carl) stands in the shoes of the person he is defending (Bill).

Here, Bill had no right to use self-defense as Vic's actions were privileged. Vic was trying to
stop the commission of a crime and trying to make a valid arrest. Vic had valid warrant for Bill's
arrest, thus Bill had no right to resist. Thus, in this type of jurisdiction, Carl could not claim self-
defense or the defense of others, as Carl must stand in Bill's shoes.
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Thus, this defense depends on the jurisdiction where the attack/death occurred.

B.  Reasonable Force?

Assuming Carl is in a jurisdiction that allows the reasonable good faith defense of others
even if the person being defended had no right to defend, Carl may have used excessive force.

The facts indicate that Vic had stopped and was searching Bill, and a scuffle followed.
There is no indication of deadly force. Then when Carl acted, he beat Vic severely about the
head. This may be deadly force as it was directed to a sensitive part of the body and Carl's
strength may have been such that Carl knew his hitting someone on the head could kill or seri-
ously injure him.

Thus, Carl should have used equal force as Vic was using. Carl should not have used
deadly force. Moreover, once Vic was incapacitated, then Carl should have stopped. It is unclear
if Carl did stop. Moreover, it is unclear if Carl just used his hands or an object.

Whether Carl used an object and felt he was likely to seriously hurt or Kkill is important to
determine whether his use of force was reasonable.

C. __ Mitigation

Carl's good faith belief may also serve to mitigate his crime from murder to voluntary
manslaughter or involuntary manslaughter.

If defense of others cannot be used by Carl, or if his belief that Bill needed defense was
unreasonable, then Carl may use his good faith belief to mitigate the crime of murder in the first
degree.

If Carl's belief was in good faith but unreasonable, then Carl will be convicted of voluntary
manslaughter. If Carl's belief was reasonable and in good faith, but the jurisdiction puts the
defender in the shoes of the person being defended, then Carl will be convicted of voluntary
manslaughter.

If Carl hit Vic intending only to slightly injure, and with no intent to kill or seriously injure,
then Carl will be guilty of involuntary manslaughter. This probably will not work as Carl severely
beat Vic about the head. This indicates more than the intent to slightly injure.

D. Murder One?

If Carl really did know that Bill and Art were involved in criminal activity, Carl may be liable

for felony murder because a person (cop) was killed during the commission of a dangerously
perpetrated felony (see discussion in Section I why it was dangerously performed).
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July 1997
Question 6

Don arrived home at night and found Vic assaulting Don's wife. Vic escaped before Don could
apprehend him. Convinced that the legal system would never bring Vic to justice, Don spent three
months searching for Vic so that he could take care of the matter himself.

Alex, whom Don did not know, had his own reasons for wanting Vic dead. Alex heard of Don's desire
to locate and retaliate against Vic. Hoping that Don would Kill Vic, Alex sent Don an anonymous note
giving Vic's location. Don, taking a pistol with him, found Vic where the note said he would be. After a
heated argument in which Don accused Vic of attempting to rape his wife and Vic denied the accusation,
Don shot Vic in the head.

Vic was rushed to a hospital where he was preliminarily diagnosed as "brain dead" and placed on life
support systems for three days during which follow-up studies confirmed the permanent cessation of all
brain function. A hospital physician then disconnected the life support systems which had kept Vic's
heart and respiratory systems functioning, and Vic was pronounced dead.

Don and Alex were both charged with murder. Evidence of the above facts was admitted at trial. The
prosecutor argued that the murder was willful, deliberate, and premeditated and that it was committed
during the commission of felonies of assault with a deadly weapon and burglary. Alex was alleged to have
aided and abetted Don. The court instructed the jury on aiding and abetting and on premeditated
murder, felony murder, burglary, and assault with a deadly weapon, but ruled that there was no evidence
to warrant instructions on manslaughter. The jury convicted both Don and Alex of first degree murder.

Both have appealed.
1. How should the appellate court rule on Don's arguments that:

a. The uncontradicted evidence established that the hospital physician, not Don, Killed Vic?
Discuss.
b. The court erred in instructing on murder in the commission of a felony? Discuss.

c. The court should have instructed on manslaughter? Discuss. 2. How should the

appellate court rule on Alex's arguments that:

a. The evidence is insufficient to support his conviction as an aider and abettor? Discuss.
b. The evidence is insufficient to support his conviction of first degree murder even if it does
support a finding that he aided and abetted Don? Discuss.
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July 1994
Question 3

Jane, a police officer who was not in uniform, attempted to make a lawful arrest of Al for distribution
of a controlled substance. Doug, who did not know either Al or Jane, arrived on the scene, a poorly lit
alley, and did not realize that Jane was a police officer. Because Jane was wearing civilian clothes and
holding a gun on Al, Doug thought Jane was robbing Al.

Doug ran up and shoved Jane away from Al, who fled down the alley. Jane fired a shot at Al, killing
Al Doug then wrested the gun from Jane and shot Jane, killing Jane.

Doug was indicted for murder of Jane under a statute which mandates imposition of the death penalty
for first degree murder of a peace officer who is in the performance of her duties. During jury selection,
over Doug's repeated objections, the prosecutor used his peremptory challenges to remove all African-
Americans and death penalty opponents from the jury.

1. What factual and legal defenses are available to Doug and, if they are accepted by the
jury, of what crime, if any, should Doug be convicted? Discuss.

2. If Doug is convicted, how should the appellate court rule on an argument that the
prosecutor's actions during jury selection denied Doug rights under the Sixth and or
Fourteenth Amendments to the United States Constitution? Discuss.

3. If Doug is convicted of first degree murder as charged and the jury is instructed that it
has no discretion as to penalty, would imposition of the death penalty violate Doug's
rights under the Eighth Amendment to the United States Constitution? Discuss.

4. Did Jane act lawfully when she shot AI? Discuss.
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ANSWER A TO QUESTION 3

1. DOUG'S DEFENSES TO MURDER CHARGE

A. Defense of Another

The defense of another is a justification for a killing if that other person would have been
privileged to use lethal force in his own defense. Any mistake, even if reasonable, defeats the
privilege of defense of another if lethal force is used.

Here, Doug would have been initially privileged to use force to protect Al because it seemed
that Al was being robbed by Jane at gunpoint. Although Doug initially used appropriate non-lethal
force in struggling with Jane, allowing Al to escape, he then used lethal force by shooting Jane. At
this point, arguably, any defense of Al would be vitiated by the fact that Al was dead. Doug,
however, did not reasonably know whether Al was dead or wounded, so he could mistakenly and
reasonably believe that Al's life was still in danger and that he was justified in using lethal force.

However, Jane was a police officer making a lawful arrest. Al himself did not have a right to
self defense against Jane. Doug would only be privileged to use lethal force if Al himself could have
used lethal force against Jane. Because Doug was mistaken as to Al's right to self defense, Doug may
not use defense of another as a defense.

B. Self Defense

Doug may assert that he was acting to defend his own life when he shot Jane, fearing that she
would kill him after having killed Al. A person is entitled to use appropriate and reasonable force,
including lethal force, to protect himself from death or serious bodily injury, so long as he is not the
aggressor. Here, Doug was the aggressor because Jane did not initiate any use of force against Doug.
Further, Doug's use of lethal force seems to have exceeded any privileged use of force, since he was
likely out of danger after he obtained the gun from Jane. At the time he shot her, she was unarmed
and did not pose a risk of serious injury to Doug.

In some states, imperfect self-defense will reduce a charge of murder to manslaughter. If
Doug's belief in the need to defend himself was actual, but unreasonable, then murder would be
reduced to manslaughter. In this case, we do not know if Doug thought that Jane would kill him. In
any event, we know that his belief was probably unreasonable, since Jane was unarmed after he
wrestled her gun away from her. The imperfect self-defense rule is a minority position, and probably
would not apply here. Thus, Doug may not assert self-defense or imperfect selfdefense to his
advantage.

C. Adequate Provocation

A murder committed in the heat of passion and in response to adequate provocation will be
reduced to involuntary manslaughter. Adequate provocation exists if:

(1) the provocation would arouse sudden and intense passion in the ordinary

person, such that he or she would lose self control; (2) the killing was actually done
in the heat of passion;
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3) the ordinary person would not have time to cool down following the
provocation and before the killing;

4) the defendant in fact did not cool down.

Here, the provocation would be the application of deadly force against another person. Generally,
adequate provocation exists when the person finds his or her spouse in bed with another person or
when lethal force has just been used against the defendant. It is a question of fact for the jury
whether seeing lethal force used against a stranger would cause the ordinary person to lose self
control. The issue should be submitted to the jury. Most likely, a jury would find this is not adequate
provocation because the force was not used against Doug but against Al, a stranger.

2. DOUG'S CHALLENGE TO JURY SELECTION

A. Sixth Amendment Right

The Sixth Amendment right to a jury trial includes the right to a jury representative of the
community. The prosecutor's use of peremptory challenges against every African-American member
of the panel establishes a prima facie case of use of challenges for an improper purpose. On appeal,
the prosecutor must show there was a non-discriminatory reason for each of the challenges. Doug
may assert this theory on appeal even if he is a member of a different race or ethnic group, since the
right to a representative panel does not depend on the defendant's race.

The sixth amendment right to a trial includes the right to an unbiased jury. Doug can argue
that the exclusion of death penalty opponents resulted in a jury that was biased in favor of "law and
order" and more likely to convict a defendant. This would not be an unbiased jury. However, the
prosecutor is putting on a case where the law provides for the death penalty. A jury that included
persons unalterably opposed to this penalty could not even-handedly carry out the law and would not
function as a proper jury. However, the mere existence of a belief that the death penalty is improper
would not preclude a person from serving on a death penalty case. The prosecutor should first inquire
as to whether the prospective juror could put aside personal feelings and fairly apply the law. The
prosecutor did not do this.

However, these were not challenges for cause. So long as the jury is not racially screened --
as in the case of challenging black venirepersons -- the prosecutor could properly exclude death

penalty opponents using a peremptory challenge.

B. Fourteenth Amendment

The Fourteenth Amendment prevents states from racially discriminating. Here, the
prosecutors use of peremptory challenges to exclude members of one race from the jury -- as
demonstrated by the prosecutor's challenging of every African-American -- would violate the equal
protection rights of jurors. Doug would normally not have standing to raise the rights of
third persons on appeal. The right to be free from discrimination belongs to the juror, not the
defendant in this case.

However, because the defendant is more likely to be in a position to practically raise these
rights, the court should probably allow Doug standing. It is highly unlikely and impractical for jurors
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excluded on the basis of race to contest the use of peremptory challenges. The defendant is in the best
position to raise this challenge, rather than requiring all the jurors to bring suit. Therefore, Doug has
standing to raise a Fourteenth Amendment claim. He should prevail, as there is no necessary and
compelling purpose for this discrimination.

3. EIGHTH AMENDMENT CLAIM

The Eighth Amendment provision against cruel and unusual punishment requires juries to
have discretion in deciding to implement the death penalty. The Supreme Court has held that this
discretion extends to all factors in mitigation and all factors in aggravation of the crime. Here, if the
jury is instructed that it has "no discretion" and must condemn Doug to die, Doug's Eighth
Amendment rights have been violated.

Factors that the jury should be allowed to consider are Doug's claim that he actually believed
Jane was robbing Al or that Jane would kill Doug also. While these issues may not allow a defense to
the charge of murder, as noted above, they are reasonable mitigating circumstances that the jury must
be allowed to consider.

4. DID JANE ACT LAWFULLY IN SHOOTING AL?

Lethal force may be used to stop a fleeing felon if he poses a danger to the officer or others.
In this case, Al was being arrested for distribution of a controlled substance. In most states, this is a
felony. However, Al was apparently unarmed. The crime of distributing illegal drugs, although
harmful to society, does not pose the kind of immediate threat to third persons that would justify the
use of lethal force. Therefore, Jane did not act lawfully in shooting Al.

ANSWER B TO QUESTION 3

1. Defenses & Crimes

A. Defenses
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Defense of Others

Defense of others allows a person to use non-deadly force to prevent the use of nondeadly
force on another, or deadly force to prevent the use of deadly force on another. There is a split of
jurisdiction as to whether a person may make a reasonable mistake in the defense of others or
whether the person "steps in the shoes" of the person she was defending.

In a jurisdiction which allows mistake this issue is whether Doug reasonably believed Jane
was going to use deadly force on Al when he shot her. It is stipulated that Doug did not know
Jane was a police officer and thought she was robbing Al. In addition, just before Doug shot
Jane, Jane shot at Al, therefore, it was reasonable to believe at that time that Jane was going
to cause Al serious bodily harm or injury (using deadly force). But Doug had wrested the gun
away from Jane before he shot her. If Doug had disarmed Jane and knew that she was
disarmed then he would not be privileged to use deadly force against her. However, if he shot
her in the act of wresting the gun away then he would be privileged.

In a jurisdiction which does not allow for mistake in the defense of others then Doug would
have the same right as Al would have for self-defense. Here because Al was being lawfully arrested

he had no right of self-defense and therefore Doug would have no privilege of defense of others.

Authority of Law

Doug could also raise the defense of authority of law. Under that defense a person may use
deadly or non-deadly force to prevent a crime or apprehend a criminal. However, unlike the police,
the citizen must see the crime and they must be right. If there was no crime there is no defense. Here
there was no crime because Jane was lawfully arresting Al. Therefore Doug cannot successfully
raise this defense.

B. Crimes

In a jurisdiction which allows mistake under defense of others defense, Doug could be
convicted of no crime if Jane was shot before Doug knew she could no longer use deadly force on
Al

In a jurisdiction which allows mistake, Doug would have no defense if he shot Jane after he
knew she posed no threat to Al or himself, because he would be outside the scope of the defense.
The same result would occur if Doug was in a jurisdiction where a reasonable mistake was not
allowed under the defense of others.

If under this type of jurisdiction Doug could be properly convicted of murder.
Murder

Murder is the unlawful killing of a human being with malice aforethought. Malice is defined
as one of four states of mind: 1) Intent to kill; 2) Intent to do serious bodily harm; 3) Wanton and
reckless (depraved heart); 4) Felony-Murder. Here when Doug shot Jane he intended to at least do

serious bodily harm because he was using a gun which is a deadly weapon. Therefore without
justification or excuse, Doug would be convicted of murder.

20



1st Degree Murder

At common law there was no Ist degree murder. However modernly, most jurisdiction have
created degrees of murder. In most jurisdiction 1st degree murder is characterized by the
requirements of premeditation and deliberation. These require the defendant to think about his act
and weigh the consequences. Here Doug appears to have acted on impulse to prevent a robbery. His
actions occurred in a very short period of time. And while it is possible to premeditate and deliberate
within moments it is unlikely that Doug did either given the circumstances of him pushing Jane, Al
running, Jane shooting and Doug wresting the gun from Jane. Thus it is unlikely that Doug could be
convicted of 1st degree murder.

Voluntary Manslaughter

Voluntary manslaughter occurs when the malice of murder is mitigated by the heat of passion
or by imperfect self-defense. Here there is no evidence of any event that would evoke the passion of
Doug because he was not threatened or injured by Jane. If the jury finds that Doug shot Jane because
he unreasonably believed she was going to shoot him then they may mitigate his malice and convict
for voluntary manslaughter.

Self-defense
There is no indication that Doug believed his life was in danger or that Jane would inflict
serious bodily harm on him. However, if Doug was in fear for his life while wresting away the gun

from Jane, and when he shot her as well, then Doug would have the defense of self-defense which
would prevent him from being convicted of any crime.

Obstruction of Justice

Various jurisdictions provide criminal penalties for interference with the police while they
are carrying out their duties. However, most of those crimes require the person to have the specific
intent to so interfere. Here Doug could reasonably believe that Al was
being robbed because of the poor lighting, the alley location, Jane's dress and gun and therefore that
mistake of fact would negate his intent to interfere. Therefore he could not be convicted of such a
crime.

2. FLAW IN THE VENIRE

Under the 6th Amendment's right to a fair trial and the 14th Amendment's Equal Protection
clause the defendant has a right to a jury of his peers. This means that the pool from which the jury is
drawn must be representative of the community, not necessarily the specific jury.

Both the prosecution and defense are given a limited number of preemptory challenges to
juries during voir dire. These allow the respective sides to dismiss jurors without reason. However,
the Supreme Court has ruled that neither side can use their preemptory challenge to remove jurors
based on race.

However, in order to challenge such removal, the defendant must belong to the group

removed. Here there is no indication of Doug's race or ethnic background. Thus assuming Doug is of
African-American descent he would have standing to challenge the jury removals based on race.
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The prosecution would have to show some reason other than race for removing the jurors. If
they can show such a reason, and not much of a reason is required, the appellate court would have to
deny Doug's appeal on this ground. If the prosecution cannot explain their action then Doug's
conviction would be overturned.

Death Penalty

The Supreme Court has ruled that jurors who cannot issue the death penalty may be removed.
It is not enough to have some doubts but the jurors may be removed if they will not apply the death
penalty. The court has not ruled as to whether removing such jurors by preemptory challenge is a
reversible error. However, the appellate court is not likely to overturn the conviction based on such
use of a preemptive challenge.

3. 8TH AMENDMENT

The 8th Amendment prohibits cruel and unusual punishments. The 8th Amendment's
protections are applied to the states through incorporation into the due process clause of the 14th
Amendment. The Supreme Court has upheld the death penalty as constitutional, however, it has put a
variety of procedural safeguards in place to protect the rights of citizens.

First, the Court has struck down any statute which requires the automatic imposition of the
death penalty. The Court has required that the decision be given to the jury. However, the jury is not
to be given free reign over the decision, but the Court must carefully instruct them and give them
specific requirements to be met before the death penalty may be imposed. Included in those
requirements is the requirement that the defendant be allowed to present mitigating evidence. In fact
any mitigating evidence that might be relevant to the jury's decision must be admitted.

Here the statute requires automatic imposition of the death penalty, allowing the jury no
discretion. In addition because it is automatic, it is unlikely that Doug was able to present any
mitigating evidence at all.

Therefore the court of appeals must overturn the sentence because the imposition violates
Doug's rights under the 8th Amendment.

4. JANE'S ACTIONS

A police officer has the legal right to apprehend a fleeing felon with deadly force as long as
that officer reasonably believes the felon is dangerous to the community by posing threat of serious
bodily harm or death. Here the facts only indicate that Al was being arrested for distribution of a
controlled substance and because distribution is not a violent crime, that by itself would be
insufficient to allow Jane to use deadly force on Al. Jane's action would be unlawful unless she could
show some other grounds for believing Al dangerous. In addition it is unclear whether the crime Al
was being arrested for is a felony. If it is not a felony then Jane's action was unlawful.
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February 1995
Question 5

Late at night Officer Jones observed a red sports car with one headlight out, a violation of a traffic
law. Jones stopped the car, approached the driver to issue a citation and, following standard police
procedure, asked the driver for his license and registration. The license identified the driver as Dan
Deft. As Deft handed the license and registration to Jones, Deft said that he "could make life very
unpleasant” for Jones if she
"messed" with him.

As Jones was writing a citation, she heard a police all points bulletin to be on the
alert for a red sports car driven- by a -male, about 5'8" tail, 150 pounds, dean-shaven, with dark hair, and
wearing glasses, dark pants with a pink puff-sleeved shirt unbuttoned down to the navel. This person
was wanted for robbery of Smith, whose purse had just been taken. Deft was actually 5'9" tall, 160
pounds, clean-shaven, with dark hair, and wore glasses, blue trousers and a rose-colored, puff-sleeved
shirt buttoned up to the neck.

Jones placed Deft under atrest for robbery and read him Miranda warnings. Deft invoked his rights
to remain silent and to counsel. Jones turned Deft over to other police officers who had arrived at the
scene. She then searched Deft's car and discovered a purse under the seat.

One hour after Deft was arrested, Smith identified Deft as the robber in a one-onone
confrontation at the police station. She said that she was positive in her identification. She also
identified the purse found in Deft's car as hers. Deft was again given Miranda warnings. This time he
waived his rights and confessed to the robbery. Deft was then formally charged with robbery and 1s
awaiting trial.

1. How should the court rule on Deft's pretrial motions, all based on the United States Constitution,

to exclude the following evidence at trial:

a. His statement to Officer Jones at the scene of the arrest, a motion based on asserted

violations of his rights under the Fourth, Fifth and Sixth Amendments? Discuss.

b. The purse seized from Deft's car, a motion based upon asserted violations of his rights
under the Fourth Amendment? Discuss.

c. The identification of Deft by Smith at the police station, a motion based on asserted
violations of Deft's rights under the Sixth Amendment and Due Process Clause of the
Fourteenth Amendment? Discuss.

d. His confession at the police station, a motion based on asserted violations of Deft's rights
under the Fifth Amendment? Discuss.

2. If Deft's confession is ruled inadmissible at trial because of a violation of the Fifth Amendment,
and he testifies at trial, will the Fifth Amendment violation preclude use of the confession to
impeach the testimony that Deft gave on either direct or cross-examination? Discuss.

ANSWER A TO QUESTION 5
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1.a. Motion to Exclude Deft's Statements at Scene of Arrest: 4th Amendment.

Deft's 4th Amendment challenge to the admissibility of this statement rests on a
contention that the traffic stop was invalid and therefore all statements and evidence
obtained as a result should be excluded as fruit of the poisonous tree.

It is true that police are not allowed to randomly stop automobiles in order to check
for valid license and registration. However, where an officer has probable cause to stop an
auto or where a traffic violation has been committed in the officer's presence, this suffices
as a legitimate reason to stop the car. Here, Jones observed a traffic violation on Deft's car
because one headlight was out. Thus, she had reason to perform a routine stop and cite
Deft for the violation. Nothing in the facts states that Jones had an improper motive for
stopping Deft.

Thus, the 4th Amendment will not preclude the state from introducing Deft's
statements at the scene of arrest.

5th Amendment

Deft's 5th Amendment challenge to the statements will rest on an assertion that
Jones should have advised him of his Miranda rights when she stopped him and therefore
the statements he made were obtained in violation of Miranda.

This contention will fail, because Miranda must be observed in connection with
custodial interrogation by police. Custodial interrogation is deemed to exist where the
person is not free to leave and the officer makes statements or engages in conduct which is
likely to elicit an incriminating response.

Here, even though Deft was clearly obligated to stop the car and submit to the
routine check of license and registration, this does not qualify as custody pursuant to
decisions of the U.S. Supreme Court. Routine traffic stops are viewed as imposing a minimal
inconvenience on the driver of the stopped vehicle which does not rise to the level of
custody. In addition, a police request to view license and registration is not normally
something that is likely to result in incriminating statements being made. Thus, all that was
involved here before Deft made the threatening statements to Jones was a routine traffic
stop, no Miranda warnings were required at that point and the 5th Amendment will not
preclude introduction of the statements.

6th Amendment

Deft may try to assert that he had a right to counsel at the traffic stop and the
failure to have counsel present makes his statements inadmissible. This will fail because the
6th Amendment right attaches at post-charge critical stages of a criminal proceeding. Here,
Deft was merely going to be cited for a traffic violation and was not charged with any crime.
Thus, his 6th Amendment rights were not implicated.

1.b. Challenge to Seizure of Purse from Deft's Car:

Here, Deft will argue that the search and seizure of the purse from his car was a violation of
the 4th Amendment guarantee against unreasonable searches and seizures.

In order for Deft to make such an assertion, he must have had a reasonable
expectation of privacy in the place searched and the search must have been accomplished
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by government agents. Here, Deft probably has a reasonable expectation of privacy in his
car to some degree; however, the Court has held that automobiles are subject to much less
privacy restrictions than a home. However, Deft probably has some level of expectation of
privacy in the car by virtue of his ownership of it. In addition, the search was conducted by
official police so the government agency requirement is met.

Deft's contention will probably center around the fact that no warrant was obtained to
search the car. Although a warrant based on probable cause is a requirement for many
searches, there are exceptions to this rule. First, the state can probably establish that the
search was conducted incident to Jones's lawful arrest of Deft. Probable cause to arrest Deft
arose when a description which nearly exactly described Deft and his car was received by
Jones during the routine traffic stop. When a proper arrest is performed, the officer has the
ability to search the person and the surrounding area where he might reach for weapons or
to conceal evidence.

Here, Deft may try to argue that he had been taken into custody and could not have
reached into the car for anything when Jones searched it. However, the scope of a search
incident to lawful arrest has been held to extend to the entire passenger compartment of
the suspect's automobile at the time the suspect is taken into custody. Thus, the search
which revealed the purse was proper.

In addition, the warrantless search of the auto is probably also justified under the
auto exception, which states that once police have probable cause to stop a car suspected
of being involved in a crime, the mobility of the vehicle creates an exigent circumstance
which gives them the right to search it for weapons or contraband suspected of being in the
car. Here, Jones had already stopped Deft, but once she had probable cause to believe he
was involved in a crime, she was authorized to search the car for any fruit or
instrumentality of that crime, namely the purse.

Thus, the seizure of the purse from the car was proper under the Fourth Amendment.

1.c. Motion to Exclude Identification at Police Station: 6th Amendment

Deft has a good argument that the identification by the victim was conducted in
violation of his right to counsel. The right to have counsel present attaches to all critical
stages of a criminal proceeding after the suspect is charged. Here, although Deft has not yet
been indicted, he has been arrested and charged with robbery. In addition, a face to face
identification by the victim has been held to be a critical stage at which defendants have a
right to have counsel present. In addition, Deft had already invoked his 5th Amendment
right to counsel, which would effectively rebut any assertion that he waived his right to have
an attorney at the lineup.

Due Process:

Deft can also challenge the manner in which the identification was conducted. A
criminal defendant has the right to due process by not having identifications conducted in a
way that unnecessarily suggests that the suspect is the culprit or which contains a
substantial risk of misidentification. Here, Deft was the only suspect presented to the victim,
which greatly increased (and probably guaranteed) the likelihood of his being identified as
the perpetrator. In addition, it appears that the police may have suggested to the victim
that they found her purse in Deft's custody, in which case they improperly suggested Deft's
guilt,
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possibly influencing her identification.

As a result of these violations of due process, the victim will not be allowed to testify
to Deft's identity as the robber at trial based on her police station 1D. The ID proceedings
will be completely excluded. However, if the victim has an independent basis for identifying
the defendant, such as her observation of him when he robbed her, she will be able to
testify to that observation and identify him in court as the person who robbed her.

1.d. Motion to Exclude Confession

This motion will encompass Deft's rights under the 5th Amendment and violations of
his Miranda rights to remain silent and to have counsel present at custodial interrogation by
police.

Here, because Deft invoked his right to remain silent and his right to counsel at the
scene of his arrest, the police were precluded from attempting to question him again
without having counsel present. The facts here suggest that the police attempted to do this
because they re-Mirandized defendant after the ID by the victim. This was improper
without counsel present and it was also improper interrogation because it was not initiated
by the defendant. Thus, the confession obtained at this stage will be excluded.

2. Use of Confession at Trial

Even though the confession was obtained in violation of Deft's 5th Amendment rights
and therefore cannot be used to prove his guilt, the Court has held that improperly obtained
confessions can be used as impeachment at trial. Therefore, if Deft testifies that he did not
commit the crime or gives an alibi to try to exonerate himself, the prosecution can on cross-
examination question Deft about the invalid confession in order to destroy his credibility.
The improper confession operates as a prior inconsistent statement in order to suggest that
Deft has told a different version of the story before and therefore shouldn't be believed.

However, the prosecution cannot force Deft to testify in order to question him about

the confession because this would violate his 5th Amendment right against compelled
testimony which would incriminate him.

ANSWER B TO QUESTION 5

This case grows out of an ordinary traffic stop that developed into an arrest, and
eventual confession, for robbery.

I. Pre-Trial Motions

Deft has made a variety of claims via pretrial motions, each based on some provision
of the United States Constitution. The Fourth, Fifth, and Sixth Amendments taken together
provide a basic guide to appropriate (and constitutional) procedures to be followed by police
when dealing with suspects and evidence in criminal cases. Each of the constitutional
guarantees will be discussed below in connection with Deft's specific claims.

Statement at the Scene of Arrest
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Officer Jones stopped Deft because of a broken headlight. When he asked to see Deft's
license and registration, Deft informed him that he "could make life very unpleasant" for Officer
Jones if she continued to mess with him. Deft has challenged this under the Fourth, Fifth, and
Sixth Amendments.

Fourth Amendment

The Fourth Amendment to the Constitution, which has been held to apply to the states
through the Fourteenth Amendment's requirement of due process, protects people against
unreasonable searches and seizures. This vague standard has been distilled by the Supreme
Court to impose a basic requirement that searches not be conducted without a warrant, unless
one of the six narrowly drawn and jealously guarded exceptions applies, and the additional
requirement that arrests not be made without probable cause or without a warrant if made in
one's home.

The Supreme Court has also interpreted the Fourth Amendment to require that any fruits
of illicit searches or seizures be excluded at trial. The exclusionary rule, as it is termed, requires
that evidence found pursuant to Fourth Amendment violations be excluded unless the police can
show an independent source, inevitable discovery, an intervening act of free will by the
defendant, or lack of taint.

Deft's only possible Fourth Amendment challenge here is that he was stopped without
probable cause and thus any statement he made while stopped should be excluded. This claim is
very unlikely to win, however. Officer Jones stopped Deft because he had a broken headlight, in
violation of a city traffic law. Police are entitled to stop drivers for traffic violations, provided that
they are not doing so just as a pretext for some illicit purpose. And in many jurisdictions, any
stop that has a lawful basis is allowed, even if the officer would not have stopped any other
driver for the same violation.

Thus, there is nothing in these facts to suggest that the stop constituted a violation of
Deft's Fourth Amendment rights.

Fifth Amendment

The Fifth Amendment protects all persons against compelled self-incrimination. This
requirement, as many other of the provisions of the Fifth Amendment, has been applied to the
states through the due process clause of the Fourteenth Amendment.

The privilege against self-incrimination has been the subject of a great deal of the
Supreme Court's criminal procedure jurisprudence. Most notably, the requirement that certain
warnings be given to a suspect before being interrogated has been read into the Fifth
Amendment. Miranda warnings must be given immediately after a suspect is arrested. These
warnings include telling the suspect that he has a right to remain silent, that anything he says
can and will be held against him in a court of law, that he has the right to the assistance of
counsel during questioning, and that if he cannot afford a lawyer one will be appointed for him.

If a suspect invokes his Miranda right to counsel or his right to remain silent, questioning
must cease. The same rule applies if warnings are not given in the first place.

Deft challenges his statement to police under the Fifth Amendment as well. This claim
has no merit. Although he was not mirandized before he threatened the officer, there are three
reasons why the statement was not taken in violation of Miranda. First, he likely had not been
"arrested." Although he had been stopped by the police, it was a routine traffic stop that could
not give rise to a custodial arrest without more evidence. Second, Miranda only applies when a
suspect is in custody. Being the subject of a citation and release traffic stop does not constitute
custody. Deft will argue that he did not feel free to leave and thus the stop was custodial. While
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he may prevail on this point, he faces an insurmountable additional hurdle. A statement must be
the result of police interrogation in order to violate Miranda. Interrogation has been interpreted
to occur when a statement is made in response to questions reasonably calculated to elicit
incriminating statements. Here, Deft's statement was completely spontaneous. The officer asked
him only to hand over his license and registration, a very normal, non-threatening request.

Because the statement was not in response to custodial interrogation, and because none
of the coercion and pressure that Miranda was designed to prevent was present, this statement
was not a violation of the Fifth Amendment and thus should not be excluded.

Sixth Amendment

Deft also challenges introduction of this statement based on the Sixth Amendment right
to counsel. This claim is even weaker that the prior two. The Sixth Amendment provides every
criminal defendant with a right to counsel. This right has also been held to apply to the states
through the due process clause of the Fourteenth Amendment.

The Sixth Amendment is of no use to Deft for this claim, however, because it attaches
only once a defendant has been formally charged. Formal charges usually occur upon indictment,
or even arraignment, but never at the stage presented here. Thus, he may not challenge
admission of his threatening statement based on the Sixth Amendment.

Seizure of the Purse

Deft challenges the seizure of the purse from his vehicle after he was arrested for
robbery. This is a losing claim. Although, as explained above, searches normally must be
conducted pursuant to a valid warrant, there are some exceptions to this rule. Searches may be
conducted without a warrant in six situations (1) search incident to a lawful arrest; (2) the
automobile exception; (3) stop and frisk; (4) consent; (5) plain view; and (6) exigent
circumstances.

The most applicable exception in this case is for a search incident to a lawful arrest. The
arrest in this case was clearly lawful. Although Deft could not have been executed simply for the
traffic law violation, the officer developed probable cause during the initial detention. The bulletin
specifying a suspect for a recent bank robbery matched Deft's description nearly perfectly.
Moreover, Deft was driving the exact car described in the bulletin and was acting tense and
guilty, as evidenced by his threat to the officer.

Arrest may be made in public without a warrant provided an officer has probable cause.
That standard is easily met in this case and thus Officer Jones was entitled to conduct a search
incident to this lawful arrest.

The search incident to arrest entitles the Officer to conduct a full body search of the
suspect, as well as a search of the immediate area within the suspect's wingspan. This has
been interpreted to include the interior compartment of a car when someone is arrested in
his car. Thus, this search was lawfully undertaken and the purse was lawfully seized.

Identification by Smith

Deft challenges the identification of him made by the robbery victim at the police
station. He claims violations of the due process clause and the Sixth Amendment.

Although a line-up or show-up identification is considered a critical stage for Sixth

Amendment purposes, and thus a suspect is entitled to the representation of counsel, Deft's
Sixth Amendment rights had not yet attached. The show-up occurred one-hour after he
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arrived at the police station. No formal charges had been filed and thus he did not have a
right to the presence of counsel.

Deft may have a due process claim, although it too is weak. To challenge an out-of-
court identification under the due process clause of the Fourteenth Amendment, a suspect
must show that the line-up procedure was unreasonably and unnecessarily suggestive to
the point that reliability of the identification is thrown into question. Deft's only possible
argument is that because the victim was not shown any other suspects at the same time,
Smith might have been mistaken in her identification. Showups, however, are generally
constitutional and thus this will be a difficult argument for Deft.

Confession

After arriving at the police station, Deft was again given his Miranda rights, which he
waived. At the time of arrest, he had been given his Miranda rights and invoked both his
right to counsel and his right to silence. The question, then, is whether the police may use
this confession at trial.

Deft has a strong argument here that his confession is invalid under Miranda. Even
though he seemingly waived his rights before confessing, he had already invoked his rights
previously. In a series of cases, the Supreme Court developed a number of prophylactic
rules to ensure that a suspect's Fifth Amendment rights are scrupulously honored.

One of those rules is that once a suspect has invoked his Miranda right to counsel,
the police may not reinitiate questioning of the suspect on any crime without the presence
of counsel. In other words, it is insufficient to wait a period of time, re-warn a suspect and
then commence questioning. It is the re-initiation itself that violates the suspect's rights.
With the right to remain silent, the police may simply wait a reasonable period of time
before questioning a suspect on a different crime. When that suspect has, however, invoked
his right to counsel, waiting is insufficient. The police must ensure that the suspect then has
counsel present for all questioning.

Thus, because the police reinitiated questioning after Deft invoked his Miranda right
to counsel, it should be excluded at trial.

II. Confession as Impeachment Evidence

As a matter of evidence law, confessions are admissible against a party because they
constitute an admission by a party opponent even though such statements would seem to qualify
as hearsay. Hearsay is an out-of-court statement offered for the truth of the matter asserted.
Party admission is, however, under the Federal Rules of Evidence, nhon-hearsay.

The question remains whether Deft's confession, taken in violation of Miranda, may be
used and in what form.

Criminal Procedure

As a matter of criminal procedure, statements taken in violation of Miranda may be used
to impeach a defendant's testimony at trial. Although this would seem to fly in the face of the
elaborate rubric established for protecting defendants against having coerced or unreliable
confessions used against them, the Supreme Court has held that statements taken in violation of
Miranda, provided they are otherwise voluntary, are admissible to impeach. This exception has
been justified by the explanation that Miranda itself is not a constitutional right, but rather just a
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prophylactic rule designed to protect a constitutional right. As such, it is not entitled to the same
deference as a real constitutional right and may be admitted for some purposes.

Evidence

Under the Federal Rules of Evidence, a defendant may be impeached by prior inconsistent
statements. For statements not taken under oath, such as this one, they are admissible only to
impeach and not as substantive evidence (which wouldn't be allowed in any case here).

If Deft takes the stand and denies involvement in this robbery, the prosecutor may
question him about this statement on cross-examination. He may also choose not to ask him
about it first, and simply bring it out through the officer's testimony. Provided that Deft is at
some point given a chance to explain or deny the statement, even if the opportunity is
subsequent to the evidence being admitted, the prosecutor may introduce extrinsic evidence of
the confession.
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February 1996
Question 5

Art and Bill agreed to kidnap Vickie and to make a ransom demand of her parents. Because he knew
that Art had been convicted of a forcible sexual offense in the past, Bill insisted that Art agree that no
harm would be inflicted on Vickie. Art assured Bill that he would not harm her.

Art and Bill kidnaped Vickie, locked her in a room in Art's home, and communicated a $100,000
ransom demand to Vickie's parents. Her parents promptly contacted the police, who were unsuccessful
in efforts to locate and rescue Vickie.

Several days after the kidnaping, Art raped Vickie. Despondent over the confinement and mortified
by the rape, Vickie killed herself only hours after the rape. Bill was not present and had no knowledge of
the rape or suicide until Art told him that Vickie had killed herself shortly after Art had raped her. Art
also told Bill that he was going to dispose of Vickie's body. Bill immediately turned himself in to the
police. He then told the police: a) about the kidnaping in detail; b) what Art had said about the rape and
suicide; and c¢) that Art had said he was going to dispose of Vickie's body.

Police arrested Bill, went to Art's home where they found Vickie's body, and arrested Art.

Based on the above facts:

1. On what theory or theories of liability might Bill be convicted of rape? Discuss.

2. Are Art and Bill, or either of them, guilty of the murder of Vickie? If so, is the offense first or
second degree murder? Discuss.

3. Is Bill's statement to the police, or any part of it, admissible at a joint trial of Bill and Art if
neither testifies? Assume all proper objections are made. Discuss.
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ANSWER A TO QUESTION 5

1. Bill's liability for rape Conspiracy

Co-conspirators are liable for foreseeable crimes committed by fellow co-conspirators
that are in furtherance of the objectives of the conspiracy.

Liability for conspiracy requires an intentional agreement to commit a crime. Most
jurisdictions also require an overt act (which may be mere preparation) done in furtherance of
the conspiracy.

In this case, Art and Bill are certainly liable for conspiracy because they agreed to kidnap
Vickie. The overt act requirement is obviously satisfied because they did kidnap Vickie.

Therefore, Bill will be liable for Art's rape of Vickie if the rape was a foreseeable crime in
furtherance of the objectives of the conspiracy. In this case, the rape was clearly foreseeable
because Bill knew that Art had been convicted of a forcible sexual offense in the past. Bill will
argue, however, that the rape was not in furtherance of the objectives of the conspiracy, which
was to obtain ransom money. Bill will probably succeed in this argument, especially if he can
establish that it was part of his agreement with Art that Art would not harm Vickie.

Accomplice liability

An accomplice is one who aids, abets or encourages another in the commission of a
crime. An accomplice is liable for all foreseeable crimes committed by the principal in the course
of committing the crime aided or encouraged.

In this case, Bill aided Art in kidnaping Vickie and so is an accomplice. As noted above,
Art's rape of Vickie was foreseeable. Bill may try to argue that because he had elicited a promise
from Art not to harm Vickie, the rape was not foreseeable. This argument is weak, however,
because Bill had no reason to believe that Art could be trusted and nevertheless participated in
locking Vickie into a room in Art's home where Art would have access to her.

Withdrawal

With respect to both the co-conspirator and accomplice liability charges, Bill could try to
argue that he withdrew by going to the police. This defense cannot succeed, however, because in
order for withdrawal to constitute a defense, it must be done and clearly communicated while
there is still time to prevent the crime. Bill cannot claim that he withdrew because he went to the
police only after the crime had been completed.
2. Murder

Art and Bill could be convicted of murder because they actually and proximately caused

Vickie's death and because they satisfy the intent requirement for at least second degree
murder.

Actual cause

But for the kidnaping and rape, Vickie would not have killed herself. Hence, Art and Bill
actually caused her death.

Proximate cause
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As discussed above, it was foreseeable that if Vickie was confined in Art's house, he
would rape her. It was also foreseeable that someone who had been forcibly confined for several
days and then raped might commit suicide. Hence, Art and Bill proximately caused Vickie's
death.

Second degree murder

In order to be guilty of second degree murder, one who causes another's death must
have acted with malice aforethought, i.e.:

(1) intended to kill;

(i) intended to cause serious injury;

(iii) had a reckless disregard for an unjustifiably high risk to human
life; or,

(iv) have killed during the commission of an inherently dangerous
felony.

In this case, neither Art nor Bill intended to kill Vickie. It could be argued that Art, by
raping her, intended to cause Vickie serious injury. However, one need not rely on this argument
because, by placing Vickie in a situation in which her suicide was foreseeable, both Art and Bill
acted sufficiently recklessly to satisfy the malice aforethought requirement.

Felony murder

Both Art and Bill would also be guilty of felony murder. Felony murder requires: (I) guilt
of the underlying felony; (ii) killing distinct from the underlying felony; (iii) killing a foreseeable
consequence of the underlying felony; (iv) killing prior to culprit reaching a place of temporary
safety.

In this case Art is guilty of kidnaping and rape - both felonies. Bill is guilty of at least
kidnaping. The death of Vickie was distinct from these felonies, yet a foreseeable consequence.
Hence, Art and Bill are guilty of felony murder.

First-degree murder

The requirements for first degree murder vary from jurisdiction to jurisdiction.
Premeditation is often required. Since neither Art nor Bill had the specific intent to kill Vickie,
neither would have engaged in the necessary premeditation.

However, some jurisdictions treat felony murder as first degree murder. In such a
jurisdiction, as discussed above, both Art and Bill would be guilty.

3. Bill's confession:

The facts suggest that Bill's confession was voluntary and not obtained in violation of his
Miranda rights. Therefore, the confession would, ordinarily, be admitted against Bill.

The difficulty in this case arises because Bill's confession also implicates Art. Art has a
Sixth Amendment right to confront the witnesses against him. Therefore, since Bill will not take
the stand, his confession cannot be introduced against Art.

The confession may still be introduced against Bill, even though Bill and Art are being

tried jointly, if the confession is redacted; references to Art must be replaced by nonidentifying
pronouns.
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1.

ANSWER B TO QUESTION 5

Theories of Liability to Convict Bill for Rape

Accomplice Liability
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An accomplice is liable for all crimes committed and all foreseeable crimes. To be guilty
as an accomplice requires active aiding, abetting and/or encouraging the other to commit the
crime.

Here, Bill was an accomplice with Art for the kidnaping of Vickie. He agreed to do it; he
helped Art do it. The state would argue that he is also liable for the rape as an accomplice. The
state would have to show that rape was foreseeable. Here, Art had been convicted previously of
forcible sexual assault. Bill was aware of this when he aided in the kidnaping. Further, they kept
Vickie at Art's home. This made it even more foreseeable that Vickie would be assaulted.

Bill's Defense

Bill will argue that he only helped in the kidnap. That he explicitly told Art and insisted
that Art promise not to harm Vickie. He will argue that he never agreed or assented in any way
to the rape. Nevertheless, because he aided in the kidnaping and knew Art was a perpetrator, it
was highly foreseeable, and he could be liable for rape.

Co-Conspirator Liability

A conspirator is liable for all crimes committed in furtherance of the conspiracy. Was
there a conspiracy?

Conspiracy

This requires an agreement of two or more people to commit a crime. It requires intent
to enter the agreement and intent to commit the objective. A minority of states also require an
overt act (minor act) in furtherance.

Here, Art and Bill agreed to kidnap Vickie. They also carried through with the crime.

Therefore, Bill is guilty of conspiracy. Acts of Co-Conspirators

All crimes committed in furtherance of the crime will be imputed to all conspirators.
Here, the state will argue that Bill should be guilty for the rape because it was done to further
the crime of kidnaping.

Bill will argue that he never conspired to rape nor was rape an act in furtherance of the
conspiracy. He will argue that several days had passed, and the kidnaping had been

completed.

However, the fact is that they still had Vickie and the crime was continuing. The tough
issue is whether the rape furthered the crime.

Because the conspiracy was to kidnap, and the goal was to get $100,000 - not to harm
Vickie - Bill will probably not be liable under this theory for the rape.

2. Are Art or Bill Guilty of Murder?

Murder

Murder is the unlawful killing of another human being with malice aforethought. Malice
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can be demonstrated in the following ways: 1) intent to kill, 2) intent to inflict great bodily
injury, 3) reckless indifference to a high degree of risk to human life, and 4) the Felony Murder

Rule.

Felony Murder

All deaths that occur during the attempt or commission of a felony will be murder. Here,
Vickie was killed while Art and Bill kidnaped her. The state will argue they are both guilty for the
death as a murder. However, the crime must be inherently dangerous or provided for in the
statutory scheme.

Bill and Art will argue that this should not apply because kidnaping is not inherently
dangerous.

This argument will likely fail because common sense and history attest to the fact that
kidnaping and attempts often end in death.

Death Must Occur Before Crime Complete

Generally, the death must occur before the felons reach a place of temporary safety. Bill
and Art will argue that the crime was completed days before the death occurred. However, the
facts show that the crime was still continuing because Vickie was still being unlawfully kept.
Thus, Bill and Art could be guilty of murder under Felony Murder Rule.

Art Guilty of Murder - Intent to do Great Bodily Harm

As stated, malice is found where one does an act subjecting another to great bodily harm. Here,
Art raped Vickie. She subsequently killed herself, and therefore, the state will argue he murdered
her.

Causation

To be liable for murder, the defendant's acts must be the cause of death. Art will argue
that Vickie, not he, caused her own death with an intervening act.

Actual Cause

Art is the actual cause if "But for" the rape, Vickie would not be dead. Here, this is
satisfied because Vickie committed suicide.

Proximate Cause

Death must have resulted from a foreseeable cause. Here, Art will argue this was
independent and not foreseeable. The state will argue that it was within the scope of foreseeable
risk that Vickie would be despondent and kill herself.

If the argument is persuasive, Art will be liable for her murder and possibly Bill if he is
found guilty as an accomplice to the rape (as discussed above under accomplice).

3. Bill's Statement 5th Amendment

The Fifth Amendment incorporated by the due process clause of the 14th Amendment
holds that defendants are to be free from compelled self-incrimination.
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Here, Bill went to the police and turned himself in. The statement appears to be voluntary
and would, therefore, be admissible against Bill.

Use of Statement Against Art - Sixth Amendment Right to Confront Witnesses

The Sixth Amendment as incorporated by the due process clause of the 14th Amendment
holds that defendants have a right to confront their accusers. Here, if Bill does not testify the use
of his confession against Art would not be valid because it would deprive Art of his right to
confront witnesses. However, if the portions of the statement that refer to Art can be properly
redacted or taken out of the statement, then it could still be used against Art.

Co-Conspirators

The state would argue that this was a statement by a co-conspirator and should be
admissible. Art will argue it was not made in furtherance of the conspiracy and, therefore, can't
come in.

Based on these, it will be admissible at least against Bill.
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July 1997

Question 6
Don arrived home at night and found Vic assaulting Don's wife. Vic escaped before Don
could apprehend him. Convinced that the legal system would never bring Vic to justice, Don
spent three months searching for Vic so that he could take

care of the matter himself.

Alex, whom Don did not know, had his own reasons for wanting Vic dead. Alex heard of
Don's desire to locate and retaliate against Vic. Hoping that Don would kill Vic, Alex sent Don
an anonymous note giving Vic's location. Don, taking a pistol with him, found Vic where the
note said he would be. After a heated argument in which Don accused Vic of attempting to rape
his wife and Vic denied the accusation,

Don shot Vic in the head.

Vic was rushed to a hospital where he was preliminarily diagnosed as "brain dead" and
placed on life support systems for three days during which follow-up studies confirmed the
permanent cessation of all brain function. A hospital physician then disconnected the life support
systems which had kept Vic's heart and respiratory systems functioning, and Vic was
pronounced dead.

Don and Alex were both charged with murder. Evidence of the above facts was admitted at
trial. The prosecutor argued that the murder was willful, deliberate, and premeditated and that it
was committed during the commission of felonies of assault with a deadly weapon and burglary.
Alex was alleged to have aided and abetted Don. The court instructed the jury on aiding and
abetting and on premeditated murder, felony murder, burglary, and assault with a deadly
weapon, but ruled that there was no evidence to warrant instructions on manslaughter. The jury
convicted both Don and Alex of first degree murder. Both have appealed.

1. How should the appellate court rule on Don's arguments that:

a. The uncontradicted evidence established that the hospital physician, not Don, killed
Vic? Discuss.

b. The court erred in instructing on murder in the commission of a felony? Discuss.

c. The court should have instructed on manslaughter? Discuss. 2. How should

the appellate court rule on Alex's arguments that:

a. The evidence is insufficient to support his conviction as an aider and abettor?
Discuss.

b. The evidence is insufficient to support his conviction of first degree murder even if it
does support a finding that he aided and abetted Don? Discuss.

I
-36-
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ANSWER A TO QUESTION 6

I. Don's (D's) Arguments

A. The Cause of Death

A conviction for murder requires the death of a human being with malice aforethought.
D's argument is that he didn't cause Vic's (V's) death, that the doctor did by turning off the life
support equipment. For two reasons, this contention is without merit.

First, to be guilty for murder, D need only be a substantial factor in the death. There is
no need to be the sole cause. Thus, even if V had died due to the doctor's negligence, D could
still have been convicted of V's death, since he would have been a substantial factor in V's
death, and legal proximate cause would not be broken by the doctor's negligence. Here turning
off the life support equipment under these circumstances was appropriate and did not cut off D's
liabilities.

Second, although at common law death was defined as the irreversible cessation of
heartbeat and respiration, modernly it is defined as the permanent cessation of brain activity.
This change is in effect in almost every jurisdiction today (due to the medical abilities to keep
bodies "breathing and beating" indefinitely, and to facilitate organ donations). Thus, since V
was "brain dead" at his arrival at the hospital, he was already dead, and later events were
irrelevant.

B. Felony Murder

Felony murder is an unlawful killing in the commission of an inherently dangerous
felony. Both assault with a deadly weapon and burglary are "inherently dangerous."
However, the underlying felony for felony murder cannot be the actual killing act (that would
be a type of bootstrapping that would make everything felony murder). Thus, the assault
charge could not have been the basis for felony murder. That instruction was improper.

Burglary is an acceptable predicate for felony murder. However, first there must be a
burglary. Burglary at common law is the breaking and entering into the dwelling house of
another, in the nighttime, with intent to commit a felony therein. Modernly, most jurisdictions
have eliminated the night time requirement, and expanded the locations from just dwelling
houses to virtually any structure. Here, D went to V with the intent (apparently to shoot V) which
is the proper intent. However, if the only evidence at trial was the facts given, there was no
proof of any breaking and entering into any structure at all. D may have located V on the street
for all we know, which is not burglary. Thus, on this evidence, the felony murder instruction
based on burglary was improper as well.

The jury was instructed on both murder and felony murder. While the evidence would
support a first degree murder conviction based on premeditated and deliberate intent to Kill, the
jury's verdict may have been improperly based on felony murder (which could have been first
degree if one of the enumerated felonies in the statute was burglary). Thus, it can't be concluded
beyond a reasonable doubt that the conviction was properly made (not under the felony murder
doctrine), so the conviction must be reversed. However, a retrial is not barred by Double
Jeopardy, so the state may try him again.

_37_

C. Manslaughter

Voluntary manslaughter is a murder (killing with malice) that is mitigated by
provocation, unreasonable mistake or coercion. Only provocation is raised on these facts.
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Involuntary manslaughter is killing without malice, by a malum in se misdemeanor, intent to
slightly injure, or criminal negligence. None of these are suggested by the facts.

Provocation

To mitigate a murder down to voluntary manslaughter, there must be a subjectively
and objectively adequate provocation. To be subjectively adequate, the D must actually have
been acting under a rage caused by the provocation. That is, if D was not himself "inflamed"
even if a reasonable person would be, no mitigation. Or, if a sufficient cooling off period had
elapsed so that D was no longer inflamed, then no mitigation.

Objectively adequate provocation means that a reasonable person under the
circumstances would have been enraged. Thus, an unusually sensitive D does not get to
mitigate.

At common law, only certain types of provocation were ever allowed, including
catching your spouse "in flagrante delicio" (with another). Here, V apparently only
attempted to rape D's wife, so this may not have been the right type of provocation.
Modernly, the jury gets to decide provocation under the requirements described above.
Traditional words alone were never enough, although now they may be.

In D's case, there are two different possible provocations - the assault on his wife,
and the "heated argument" with V.

As to the first, three months had elapsed. This almost certainly was a sufficient cooling
off period for even the most hot-headed person. Thus, it was not error to refuse a
manslaughter instruction based on this.

As to the heated argument, this is a closer call. Depending on what was said by V and
how heated it was, D may have been provoked. However, this provocation would not have been
reasonable, at least on the given facts, so failure to instruct on manslaughter was ok.

II. A's Claims

A. Insufficient evidence as aider/abettor

An aider and abettor (now usually just called an accomplice) is one who, with the
specific intent that the crime be committed, aids or encourages another to commit the crime.
An aider/abettor is fully liable for the resulting crime, even if they weren't present when it
was committed.

Here, A hoped that D would kill V because he had his own reasons for wanting D dead.
This is the sufficient specific intent required, which is the desire that the crime will be
committed (or substantially certain knowledge that it would be). A provided D with V's location,
after D searched three months for it. This is certainly "encouragement and aid."
_38_

Thus, A was an aider and abettor in V's death. B.

1st Degree Murder

As discussed above, an aider/abettor is fully liable for the principal's commission of the
underlying crime, even if not actually present. If D committed 1st degree murder, then A is also
liable.
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As described above, D's conviction must be reversed because of the faulty felony
murder instruction. This impacts A as well, since it is possible that D is not guilty of 1st
degree murder.

A's conviction must be reversed. This is because while A had the specific intent to kill and
would thus be liable for murder under an intent to kill with malice, there was, however, no jury
determination of premeditation and deliberation. It is possible, though unlikely, that the jury
could find A didn't deliberate but wrote to D on a spur of the moment. A jury should decide this
question.

ANSWER B TO QUESTION 6

I. Don's Arguments

A. Physician Killed

The appellate court should reject Don's (D's) argument that the hospital physician, not he,
killed Vic (V). D's conduct was both the actual and proximate cause of V's death. First, "but for"
D's activities, V would not have died - the physician would never have touched him. Second, it is
completely foreseeable that doctors will cease to keep alive the body of someone who is brain
dead. Third, although there are not enough facts here, it is likely that the relevant jurisdiction
has a statute defining legal death as brain death. If no, D is guilty of killing V regardless of the
physician's actions.

D could argue the "year and a day" rule, which says that a person cannot be convicted of
murder if the victim does not die of his wounds within one year of being injured by the
defendant. It is possible that V would have "lived" more than a year had the physician not
intervened, but the fact is that he did not. No court is likely to rule otherwise.

The appellate court should rule that the court erred in instructing the jury on felony -
murder because V was not killed during the course of a felony.

First, the state could not use burglary as a predicate for felony - murder, because the
evidence is insufficient as a matter of law to support D's conviction of burglary. At common-law,
burglary involves a breaking into the home of another at nighttime with the intent to commit a
felony within. Here, there is no evidence indicating either that the relevant jurisdiction has
altered the common-law definition of burglary in any way; thus, the fact that the state failed to
present evidence proving beyond a reasonable doubt that D killed V in a residence, that D killed
V at night, and that D entered V's residence (if it was a residence) by some kind of physical force
(however minor) or trickery, as opposed to

B.

Felony - Murder

-390-

consent or implied consent (a business open to customer, for example), is fatal to the
state's claim that the murder of V was committed during burglary.

Second, assault with a deadly weapon cannot be a predicate for a felony murder
because the felony used as a predicate must be separate and distant from the act of the
murder itself. Assault with a deadly weapon is probably a lesser-included offense of a murder
that involves a death weapon; even if it isn't, however, it is still part of the same sequence of
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events that caused the murder. As such, just as child abuse that leads to death has been
held not to be separate from the death for felony - murder purposes, the assault cannot
justify a felony - murder instruction.

The court did not err in refusing to instruct on manslaughter. To be entitled to such an
instruction, a defendant must produce some evidence from which a jury could rationally
conclude:

(1) that the provocation was such that an ordinary reasonable person
would also have been provoked;

(2) that the defendant was, in fact, provoked,

(3) that a reasonable person would not have cooled off in the time
between this provocation and the killing; and

(4) that the defendant did not, in fact, cool off.

Here, D has not satisfied all four elements. First, as a matter of law, words never
constitute adequate provocation; thus, V's denials of having raped D's wife cannot be
adequate provocation. Second, even if V's original assault of D's wife could itself have been
adequate provocation, it could only have been so at that time. A reasonable person would
have cooled off in the three months since the assault, and the evidence does not indicate that
D was in a blind rage, unable to cool off.

II. Alex's (A's) Arguments

A. Aiding and Abetting

The court should reject A's argument. An individual who aids, encourages or counsels
another to commit a criminal act is liable for that act if the person so aided, encouraged, or
counseled actually commits that crime. Aiding and abetting is a specific intent crime; thus, an
individual can be convicted of aiding and abetting only if he specifically intended the person
aided and abetted to actually commit the crime (though knowledge of the unlawful goal may be
enough for people who sell goods to another, knowing those goods will be used to commit a
crime, if the price is so high that the supplier can be said to have a "stake in the venture").

Here, all the elements of the test are satisfied. First, A aided D's commission of the
crime by supplying A with V's location; without the note, D could not have killed V. Second, A
supplied the note hoping that D would kill V once he discovered his whereabouts; A thus
specifically intended that D would carry out the crime.

C.

Manslaughter
B. 1st Degree Murder

If the evidence is sufficient to convict A as an aider and abettor, the court should rule
that the evidence is sufficient to support A's conviction for 1st degree murder (Ml).

Although D could not be convicted of M1 on a felon-murder theory (see above), the
evidence was more than sufficient to allow the jury to conclude that D acted with premeditation -
after all, he stalked V for three months and killed him with a deadly weapon once he found him.

Because D could have been convicted of M1, so could A. Under modern law, any
accomplice is liable for the same crime as the principal unless he is an accessory after the fact,
which is punished separately and less severely. A was not an accessory after the fact, so he is
punished appropriately for M1.
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July 1999

Question 1

Al, Bob, and Charlie planned to bring 50 cases of whiskey ashore from a ship anchored in the harbor near their
town and sell it to a local bar owner. They believed the whiskey had been produced abroad and was subject to a federal
import duty. They also knew that smuggling items into this country without paying duty required by the Tariff Act is a
crime. In fact, however, the whiskey in this shipment had been produced in the United States.

The three met at Al's house on Monday and agtreed to bring the whiskey ashore by row-boat on Friday night.

On Wednesday, however, Bob called Al to say that he and his wife were going to visit relatives that weekend and Bob
would not be able to help bring the whiskey ashore. Al said that was all right, that he and Charlie could handle the boat
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and the whiskey, but that Bob would naturally be cut out of the profits on this job.

When Charlie learned from Al that there would be just the two of them he became apprehensive, but he was
afraid of what Al might do to him if he tried to back out. Therefore, on Thursday, Charlie informed the police of Al's
plan and did not show up on Friday night. Al was arrested on Friday night as he came ashore, alone, with the whiskey
and was loading it into a truck he had stolen from a nearby Coast Guard parking lot.

Al, Bob, and Chatlie have been charged with theft of the truck and conspiracy to import dutiable goods
without payment of duty.

Al has also been charged with attempt to import dutiable goods without payment of duty. He has told Len, his
attorney, that he plans to testify that he knew all along that the whiskey was produced in the United States.

Based on the above facts:

1. Should Al, Bob or Chatlie be convicted of:
(a) Conspiracy to violate the Tariff Act? Discuss. (b) Theft of the
truck? Discuss.

2. Should Al be convicted of attempt to import dutiable goods without payment of duty in violation of
the Tariff Act? Discuss.
3. If Al insists on testifying that he knew the whiskey was produced in the United States, what, if

anything, should Len do? Discuss.
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ANSWER A TO QUESTION 1

1. (a) The crime of conspiracy consists of the following three elements:

D an agreement between two or more people to perform an illicit act;

2) the intent to agree and the intent to carry through with the agreement to the illicit objective;
and under the modern majority view

3) an overt act in furtherance of the conspiracy - the overt act need not be substantial, and at

common law this last requirement was dispensed with.

Al Bob and Chatlie met on Monday and formed an agreement to do an illicit act. At this point all three of
them would satisfy the first two conspiracy requirements set out above. Under the common law, then all
three would be guilty of conspiracy as of Monday night and subsequent attempts to withdraw would be
irrelevant to their guilt. As of Wednesday, however, the facts do not state an overt act taking place in
furtherance of the conspiracy. Therefore, in a jurisdiction employing the modern view of conspiracy; i.e., with
an overt act requirement, Bob has a strong defense that he withdrew from the "conspiracy" prior to its

becoming punishable in the eyes of the law.

Withdrawal - Bob

To withdraw from the conspiracy would generally require a communication to the co-conspirators that you

will not take part in the planned crime (before it is too late to stop the crime), and that you neutralize any
assistance already offered to the plot. The facts do not specifically state whether Bob had furthered the
conspiracy, however, by agreeing and then providing only an alternative plan reason for why he was not
participating- the prosecutor could argue that Bob did not neutralize his prior support of the conspiratorial
objective. Rather, to avoid liability, Bob would've had to renounce the conspiracy - not merely state other

plans.

Withdrawal - Charlie

As of Thursday, Charlie has an argument that he also withdrew from the conspiracy. At this point, a zealous
prosecutor could say that an overt act had taken place - the phone call between Bob and Al - releasing Bob
from his part of the plan. The overt act requirement mainly serves to provide concrete evidence that a
conspiracy really exists - rather than mere puffery. If this is so, then by Thursday, Chatlie's withdrawal is too

late and he is guilty of conspiracy.

However, if the court finds that the first overt act hatched by this conspiracy is the theft of the Coast Guard
truck (clearly qualifying as an overt act in furtherance of the conspiracy) then both Bob and especially Chatlie
may escape liability if their acts of withdrawal predated Al's theft of the truck. The facts do not tell us when
the truck was stolen. Also, if the truck was stolen by Al, prior to the Monday agreement, Bob and Chatlie
could argue that it had nothing to do with the alleged conspiracy.

Chatlie's repudiation/withdrawal is much more powerful than Bob's because Charlie notified the police and

foiled the plan. While notification of the authorities is not necessarily required, it is, perhaps, the most salient
2-
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method of withdrawal from the conspiracy. However, Charlie did not notify Al (or Bob) that lie was
withdrawing.

Chatlie has an additional defense touched on in the facts of duress. If Charlie participated in the conspiracy
only because he was afraid of what Al would do to him if he didn't, he might be able to argue that to excuse
his liability. However, absent explicit threats backed up by reasonable plausibility, Charlie will lose on this

defense.

Al's liability

Al clearly had the intent to agree, intent to carry through, made an agreement and performed an overt act -
theft of the truck, bringing whisky ashore to be guilty of conspiracy. And since it appears that at the time of
the agreement Monday, so did Bob and Charlie, Al can be convicted of conspiracy. However, if both Bob
and Chatlie are able to escape liability for conspiracy either by acquittal or in the eyes of Al's tribunal, Al
cannot be liable of conspiracy. Conspiracy requires that two parties be potentially convictable - even if one is

not in fact convicted for practical (not legal) reasons.

Further Al will argue that legal impossibility (discussed further below) makes it impossible to convict him of
conspiracy. However, all that conspiracy requires is that the conspirators' objective be against the law - which
was clearly the case here. Al, Bob and Charlie intended to import foreign whiskey in violation of the law -
regardless of whether they would be capable. The fact that the particular whisky was domestic is irrelevant

(though worth arguing) to the conspiracy charge. Al is guilty.

(b) Bob and Charlie's liability for theft ,

Co-Conspirators will be liable for all foreseeable acts of other co-conspirators in furtherance of the
conspiracy. It is perfectly foreseeable that Al would steal a truck for use in off-loading the imported whiskey.
Thus, Bob and Charlie will be guilty of theft if they are found to be guilty of conspiracy. However, even if
they were not capable of withdrawing from the conspiracy itself, if they did succeed in the eyes of the law in
withdrawing prior to the theft of the truck, they will not be liable as co-conspirators for that theft. The
withdrawal issue is discussed above, and we do not know when the truck was stolen. If we assume it was
Friday, the night of the importation, then Bob and Chatlie both have good arguments that even if they are
guilty of conspiracy, they cannot be guilty of the theft of the truck because they effectively withdrew prior to
its theft by their co-conspirator. If they were not found guilty of conspiracy they could still face liability as

accomplices. See below.

Al is guilty of theft of the truck because the facts say he stole it.

Accomplice Liability for Bob and Charlie

At common law, principals and accomplices were distinguished, however the modern view treats all as
principals. Thus anyone who aids, encourages, abets someone else in the commission of a crime will be guilty
to the same degree as the principal. Here Al, the principal, is guilty of theft. Bob initially encouraged him to

commit the whisky importation as did Chatrlie. This could constitute the requisite aiding/encouraging
3-
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for liability. We would need to know if the theft was specifically discussed, planned. Again. withdrawal would

be a possible defense.

2. Al will claim that because the whiskey he brought ashore was domestic, rather than foreign, he cannot be
charged with any crime because it is not illegal to bring domestic whiskey ashore in this manner. This is an
issue of factual versus legal impossibility. Although the distinction is not always clear, it is crucial; factual

impossibility is not a defense, while legal impossibility is.

Al will argue that this is a case of legal impossibility- that what he did was not illegal under the law and thus
the court would be trying him under a law that does not exist. Unfortunately for Al, the courts will find his
act to be a case of factual impossibility - a fact unknown to the defendant made his actions seem legal - if the
facts were as he believed them to be, he would be guilty of the offense. The crucial distinction is that Al's
mistake was one of fact - the whiskey was domestic; not imported, rather than one of law -if for example, the

law only applied to vodka. Thus Al's mistake of fact mitigates the charge somewhat to attempt.

Al's situation is analogous to attempted receipt of stolen goods. Here, a defendant can be convicted of the
crime attempted receipt of stolen goods, even though the goods have previously been recovered by the

police, and used against defendant in a sting operation.

The defendant, Al, must still have the specific intent to commit the crime charged because attempt always

requires specific intent. Here, Al intended to import foreign whiskey in violation of law.

Next, the defendant must take a substantial step - here, rowing the whiskey in to shore - in furthering that

intent. Al clearly qualifies

Finally, Al can be convicted of conspiracy, theft and attempt. Conspiracy does not merge with either the

completed crime or attempt, rather it sits alone as a separate crime.

3. Len is confronted with a client who the facts tell us has told his lawyer he plans to commit perjury. Len, if
he is aware that Al's proposed testimony is untrue, has conflicting obligations. First Len has a duty of loyalty
to his client and a duty to vigorously represent him. In addition, Len must allow his client to make crucial
decisions such as whether to testify and of course the substance of that testimony. However, as an officer of
the court, Len also has a duty of fairness to the opposition and candor to the tribunal. The ethics rules

provide some guidance in this situation.

First, if Len doesn't know or strongly believes Al's testimony to be false he should carry on as normal and
present the best case he can.
However, if Len does know, he can:
- attempt to dissuade Al from testifying, Al can take the Fifth Amendment's protection and
simply insist that the state prove its case.

- urge Len to tell the truth on the stand.
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4.

If neither of these succeed, Len has an ethical responsibility not to present testimony he knows to be false.

He can attempt to withdraw, but will likely be unable during the trial. He may also put on Al as a witness, but not

participate in his testimony. Al will simply present a narrative. Then in Len's closing (and opening) he should not

refer to Al's false statements - thereby not "sponsoring" the false testimony.

The ethics code does not allow Len to inform on his client. His duty of confidentiality requires that he not reveal

client confidential information unless it is to prevent a crime of death or substantial harm. Len may seek the aid of

the judge, but should do so only as a last resort and with great caution.

ANSWER B TO QUESTION 1

I. Al Bill, and Charlie's Liability/Culpability

2)

Conspiracy
The crime of conspiracy requires (1) two or more people with (2) intent to agree and (3)

intent to commit a crime. Furthermore, in most jurisdictions, an overt act is also required for
the crime of conspiracy. Whether Al, Bill, and Charlie (ABC) can be convicted of conspiracy

depends on whether the requisite elements are met.

The first element is met because the agreement was between three people - A, B, and C.

The second element, intent to agree, has also been met. A, B, and C planned to bring 50
cases of whiskey ashore. The three met at Al's house on Monday and agreed to bring the
whiskey ashore on Friday. The facts explicitly state that the three agreed, thus this element

is met.

The third element, intent to commit the crime is the more troubling element. A, B, C agreed
to bring ashore 50 cases of whiskey that they believed were produced abroad and subject to
a federal import duty. Further they knew that smuggling items into the country without
paying the duty required by the tariff act was a crime. Based on this information alone, they

all intended to commit a crime and it appears all are guilty of conspiracy.

Mistake of Fact

However, A, B and C were mistaken about the origin of the goods. The whiskey was not
produced abroad but rather was produced in the U.S. Therefore, the whiskey was not subject
to a federal import duty. Because of their mistake of fact, A, B, and C were conspiring to

commit an act that was not a crime in actuality.
For purposes of conspiracy, however, mistake of fact is not a sufficient defense. Had the

whiskey been produced abroad as they believed, smuggling it in without paying a duty would

have been a crime.
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b)

Overt Act
For conspiracy in most jurisdictions, an overt act in furtherance is required when A stole the

trucks from the parking lot for the loading of the whiskey, this element was met.

Culpability and Withdrawal

Once a Conspiracy is established, a conspirator cannot withdraw from the conspiracy itself,

but can effectuate withdrawal from future crimes committed. B and C both attempted to
=6

withdraw from the conspiracy and whether or not they successfully withdrew determines

whether they can be convicted of the theft of the truck.

However, their attempts at withdrawal took place after the three requisite elements of
conspiracy were met and thus A, B, and C can be convicted of conspiracy unless this
jurisdiction requires and overt act. In that case, B can not be convicted of conspiracy
because he withdrew before A stole the truck. On the other hand, it may be enough that the

three met at Al's house to make the plans. The same reasoning applies to C.

Despite this point, it is most likely that all three can be convicted of conspiracy.

Theft of the truck
While A, B, C can all be convicted of conspiracy, only A can be convicted of theft of the

trunk.

Co-conspirators are liable for the acts committed by other co-conspirators if the acts are

committed in furtherance of the conspiracy.

Here, A stole the truck because it was needed to load the whiskey once brought to shore. If
C and B were still involved, each could be convicted of theft. However, B and C had

effectively withdrawn.

Withdrawal
To withdraw from a conspiracy, a person must communicate that he is withdrawing before it

is too late. It must be at a point where the plan could be abandoned.

B called A on Wednesday and told A that he could not participate because he was going out
of town with his wife. A accepted B's withdrawal and told him that he and C could handle it
alone and that B naturally would be cut out of the profits. A's response indicates that he
recognized and accepted B's withdrawal. Further, this was two days beforehand and the plan
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could have been abandoned. Thus B is not liable for the theft of the truck.

Similarly, C also attempted to withdraw. And although C did not tell A expressly, C did not
show up Friday, at which point A still could have abandoned. C went further is his
withdrawal and notified the police. C's effort to stop the conspiracy from succeeding is
enough for his own withdrawal and thus C is not guilty of theft of the truck. A, however,

stole the truck himself and therefore can be convicted of theft.

Should A be convicted of attempt to import dutiable goods without pavment of duty in violation of
Tariff Act?

A person cannot be convicted of an act that is not a crime. However, that person maybe convicted of

attempt if the reason it was not a crime is mistake of fact.

Mistake of Fact vs. Mistake of L.aw

If A had believed that failure to pay a duty on the whiskey constituted a crime but in fact it did not, A
could not be found guilty. This is mistake of law.

However, in this case, A believed the goods were produced abroad and therefore subject to a duty,
the failure to pay such duty constituting a crime. A is correct in all his beliefs except the fact that the

goods were produced in the US and, therefore, not subject to the federal duty.

While A couldn't be convicted of the ctime of not paying the duty, he can be convicted of attempt.

Specific Intent

Attempt is a specific intent crime and requires to A specifically intended to commit the crime. A
believed the whiskey was produced abroad and intended to smuggle it in without paying a duty. Thus
A had specific intent.

A's mistake of fact does not relieve him of culpability for attempt. He attempted to commit a crime.

He had the specific intent for attempt and also committed an act in furtherance of the crime. He

stole a truck, went to the ship and brought back the whiskey.

A can be charged with attempt here.

Merger
There is no merger for conspiracy and thus A can be convicted of both conspiracy and attempt.

Len's ethical duty

As an attorney, Len is subject to strict ethical duties owing to his client, the court and the public.

He has a duty of candor and truthfulness to the court, which requires also that he not assist in hiding
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evidence and that he makes an effort to seek the truth.

L cannot assist in a crime. Perjury is a crime and thus L must not aid A in committing perjury.

L also has duties to A as his client. L must act competently, which includes following the rules and

procedures of court.

Therefore L. should counsel A that if A testifies, A must tell the truth. He should advise A of his Fifth
Amendment right against self-incrimination but should A insist on testifying, which is the client's decision, L
must advise him to tell the truth.

If A refuses to take L's advice, L's options depend on whether he is subject to California law or the ABA.

The ABA allows L to tell the judge about his client's perjury. L. can violate his client's confidentiality in such a

case to prevent the perjury.

In California, L. cannot tell the judge but is required not to help A in his perjury. Thus L can allow A to take
the stand but cannot ask A questions to help A's petjury. Essentially A will just narrate on the stand.

If L learned of the perjury after A's testimony, L would have to advise A to recant.

July 1974
QUESTION NO. 13

(Answer this question in Book No. 13)

Duke and Elmer owned and Occupied Blackacre, a parcel of land improved with a home and garden.
The garden contained, among other plants, fifty Valuable azaleas. A safe was stored in a closet in the home.

On April 1 Duke and Elmer entered into a contract for the sale of Blackacre to Bill. On the same day, by
separate contract and for an additional consideration, Duke and Elmer agreed to sell Bill all personal property
on the premises. All parties knew of the azaleas and of the safe.

On June 1 Bill paid the full purchase price under both contracts, and Duke and Elmer delivered a grant
deed to the premises and a bill of sale "for all personal propetty on Blackacre." At that time Bill moved some
of his possessions into the house. It was agreed that Bill would not move in the rest of his possessions until

Julie 5 and that Duke and Elmer would remain o» the premises until then.

On June 2 Duke and Elmer dug up the azaleas, placed them in pots and thereafter sold them to Gardner
who picked them up in his truck.

On June 3 Duke and Elmer removed the safe from Blackacre and took it to their place of business.

On the basis of the above facts Duke and Elmer were indicted for (1) conspiracy to commit larceny of
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the safe and azaleas and (2) larceny of the safe and azaleas. On motion of both defendants separate trials were
ordered. Elmer was tried first and acquitted on all charges.

Duke has now moved to dismiss:

(1) the conspiracy Count on two grounds, (a) the acquittal of Elmer and (b) the conspiracy charge cannot

be maintained since the indictment alleges that the crimes were completed;

(2) the larceny count on two grounds, (a) the acquittal of Elmer and (h) the facts stated will not support a
charge of larceny of either the azaleas or the safe.

How should the court rule on each of the grounds stated? Discuss.

Answer A to Question 13

(a) The court should rule favorably on the motion to dismiss
the conspiracy charge because of the acquittal, of Elmer.

Conspiracy is an agreement of at least two people to perform
acts in concert. It is made a separate crime because the agreement
itself makes it more likely this misconduct will be carried out.

If one person is "not guilty of conspiracy;" and there are
only two people involved as here--who could the other person have
agreed with?

So if Elmer didn't agree with Duke, the Duke did not
agree with anyone--and there is no conspiracy.

This is true even if Duke thought he agreed but Elmer was
either too drunk to be competent to agree or agreed in Jjest. The
conspiracy must be an actual meeting of the minds.

(b) The second grounds for dismissal is not wvalid.

Conspiracy is a separate crime and does not merge into the
completed offense.
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(2) The acquittal of Elmer of the larceny will not justify
dismissal of larceny charges against Duke. The motion should be
denied.

Larceny is a specific intent crime. The person who takes
the property of another must do it with the specific intent to
take property that belongs to another. If he mistakenly thinks
the property is his, then he doesn't have the specific intent
needed for larceny.

This means that Elmer could have a valid defense that
thought the contract didn't include the safe & azaleas and so
was mistaken in fact and did not know the property belonged to
Bill. He could also claim a defense of mistake of law--he
thought personal property only meant furniture. He could also
have diminished capacity and not be capable of forming the specific
intent.

In summary Elmer could have valid defenses which would negate
the specific intent to take the property of another with intent to
permanently deprive him of possession.

These defenses might not be applicable to Duke.

Therefore the acquittal of Elmer alone, without the grounds,
would not justify dismissal of Duke's charges.

(b) Do the facts stated support the charge?

Larceny requires a trespassory taking of the personal
property of another.

Are plants real property or personal property?

They are real property while growing and become personal property
when severed. Here, the intent to steal was formed while they were
real property--and possession was obtained then. The plants were
never in the possession of Bill when they were cut & therefore
personal property.

Since the plants were sold immediately to Gardner, they were
never personal property in the possession of another. It was the
taking of property but not larceny.

The key issue here is whether larceny is the proper charge or
embezzelement or no crime.

Did Duke & Elmer have possession of the safe or custody of the

safe? And if the former, did they get it by misrepresentation and
trick?
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Bill allowed Duke & Elmer to remain on the premises after the sale.

He probably allowed them to continue using the safe. They had
complete control of the premises.

Although there was a bill of sale; that would only give
legal title to Bill. That is assuming that it included the safe.

Since it said "all personal property" and since both parties
knew of the safe, we shall assume when Bill paid, he got legal
title to the safe.

When Bill moved in partially, he may have assumed possession
then. Or he may not have assumed possession until June 5th when he
was to move in totally.

If he had not assumed possession, then Duke & Elmer were
still in possession even though they didn't have legal title. This
would not then be a trespassory taking from possession of another.

No larceny since lawful possession--may be embezzlement.

If Bill had taken constructive possession by partially
moving in, then Duke & Elmer may only have had custody of the
personal property, then the taking would be from the possession
of another--and therefore larceny.

Or 1f Duke & Elmer had tricked Bill into not coming into
possession until the 5th so that they could stay and move
things out,; there may be larceny by trick. This would involve
getting permission to stay with the intent at the time to
steal.

On balance it appears that the facts stated indicate Elmer & Duke
are in lawful possession--

If so, the taking is not larceny.

The count should be dismissed.

55



Answer B to Question 13

(1) (a) The acquittal of Elmer gives Duke good grounds for
having the conspiracy charge dismissed. A conspiracy is an
agreement

for an unlawful purposes. At least two "guilty" parties are needed

to create a conspiracy. If Elmer was proven innocent of
conspiracy, Duke should also be innocent since he could hardly
conspire with himself. [Arguably, Elmer may have been acquitted
because he is presently insane, and therefore Elmer could still
have be liable for conspiracy.]

The opposite result could be reached if Elmer had conspired
with a third pay party, say, for example, Gardner, who purchased
the azaleas.
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(1) (b) Duke's motion to dismiss based upon the completion of the
crimes should be denied. Conspiracy is a separate crime which does
not merge into the target offense. It is separately punishable
because it gives added danger to the target crimes.

(2) (a) The acquittal of Elmer should probably not provide
sufficient grounds for dismissing the larceny count against Duke.

Larceny 1is the trespassory taking and carrying away of the personal

property of another with the specific intent to deprive him of it
permanently. It is possible that Elmer did not have the required
specific intent mens rea, but that Duke does. Duke could therefore
be convicted.

The basis of Elmer's acquittal would be relevant in deciding the

charges against Duke. If Elmer reasonably thought that the property
was rightfully his, he may have been acquitted on this basis. Duke,
on the other hand, may have known that the property was not his. He

could be convicted therefore, in spite of Elmer's acquittal,
because he had the requisite mens rea (assuming the other elements
of larceny are present, which is discussed below) [Elmer perhaps
would have willingly returned the property, had he known that he
was not the rightful owner.]

(2) (b) Do the facts support larceny?

Larceny is the trespassory taking and carrying away of
the personal property of another with the intent to deprive
him of it permanently.

Arguably, the azaleas do not fit the above definition
because the azaleas were real property (not personal property)
when "taken". [They were personal property when carried away.]
However, the jurisdiction may have a statute which extends
larceny coverage to such plants.

The Court must decide first who rightfully has title to
the flowers and safe. This is a question of contract interpre-
tation. The sale of Blackacre probably included the flowers, and
the separate sale "of all personal property" probably includes
the safe (although probably not documents within the safe).
Although the parol evidence rule may bar ex admission of
extrinsic evidence of the contracts' coverage (in a contract
action), such extrinsic evidence is certainly admissible in a
criminal prosecution where mistake of fact or law is posed as a
defense. [Note: if Duke and Elmer actually own the items, they
should be acquitted.]

Duke can defend on that basis that he was properly in
possession of the items when he "took and carried" them away.
Bill was not to move in until the 5th of June. Therefore, Duke
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was may have had lawful possession, in which case there would be
no larceny. [Of course, embezzlement is possible.]

The Prosecution can argue that Duke merely had custody, not

possession. Therefore, the larceny action would not be precluded.

There appears to be no equitable conversion eon argument,
since title to the land clearly possessed on the 1lst. Likewise,
the bill of sale was effective on that date (probably).

The outcome will depend upon contract interpretation

(possibly) and upon whether Bill was in possession. [Bill did move

a few items into the house.]

Duke may argue mistake as a defense. However, if he later
realized his mistake and decided to keep the property anyway,
then he would still be guilty of larceny under the doctrine of
"continuing trespass".
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Fall 1981

QUESTION NO. 2

Police officers, believing Charlie's apartment to be a heroin distribution center,
began surveillance of the apartment. Watching with the aid of binoculars from an
apartment they had rented nearby, they observed the following events one night:
Bart and Ned broke into Charlie's apartment and began to search it. Ned found a
small box which he placed in a briefcase he had brought with him when he entered.
Charlie then entered the apartment. Ned shot at Charlie who returned the fire, killing
Bart.

The watching officers apprehended Ned as he left the apartment carrying the
briefcase. They seized the briefcase from Ned and forced the lock. The only object
found in the briefcase was the box they had seen Ned place in the briefcase. The box
contained heroin.

When Charlie later surrendered himself at the police station, he was charged with
possession of heroin.

Ned was charged with four offenses: first degree murder, burglary, theft, and possession of

heroin.

At the separate trials of Ned and Charlie, testimony of the foregoing events was
received in evidence. The heroin found in the briefcase was received after
appropriate motions to exclude it had been denied. The testimony of the police
officers regarding their observations during surveillance of Charlie's apartment was
also admitted over appropriate objections.

Based on the above evidence, Ned was convicted of first degree murder, burglary,
theft, and possession of heroin, and Charlie was convicted of possession of heroin.

Each has appealed.

What arguments should be made on behalf of Ned and on behalf of Charlie on
each of their appeals, and how should the court rule on each argument?

Discuss.
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Answer A to Question 2

Arguments for Ned on Appeal

1. Exclusion of police officers' testimony

Ned would argue that the testimony of the officers was obtained because of an
invalid search and should therefore not have been admitted at trial. He will have
difficulty in succeeding with this argument, however.

Ned, first, may claim he had an expectation of privacy in the area where he was
(in a private house, at night) and therefore the police intrusion was an invalid
search. Information received in an invalid search should be excluded (see below). A
defendant has no such claim, however, where his actions are in plain view. While Ned's
actions were not taken out in the public view, some courts may hold that where they
can be seen even with binoculars through open windows their actions are in plain view.
The government would have to prove that the officers had a right to be in the place
where they were in order for the court to uphold the plain view argument.

It may be argued that the officers have violated the deterrence purposes of the
search warrant requirement of the 4th Amendment by bypassing it to look in the windows
with binoculars looking for specific objects or activity, and that a search warrant
should have been obtained based on the information they had which led them to believe
Charlie's apartment was a heroin distribution center. Although this is a strong
argument, the government could probably still get Court approval of their actions by
relying on the plain view doctrine.

Even i1if the Court were to find the search unreasonable, Ned may still lose
because of lack of standing to raise this argument. He had no proprietary interest in
Charlie's apartment and no valid expectation of privacy in the apartment of another.
This argument would probably fail.

Exclusion of heroin seized

Ned may claim the heroin was seized as the result of an invalid search and
seizure. He would claim that based on the fruit of the poisonous tree doctrine the
evidence obtained as a result of that search, where there was no attenuating
circumstances to purge the taint of the original search, should have been excluded at
trial. Ned may have more success with this claim.

The government may claim the search to be one pursuant to a valid arrest. If the
officers actions of seeing the crime through the binoculars was upheld by the court
(see above), the officers had clear probable cause to arrest. Their reasonable belief
that Ned had committed a felony was based on first hand observation; this is
sufficient for an arrest without a warrant (assumption that the police arrested Ned--
although the problem states they "apprehended" him) .

A search incident to arrest is warranted in order to protect the officers from
danger of dangerous weapons being used or evidence being destroyed. These exigent
circumstances usually support a pat down of the defendant and a search of the area
within his control. This rationale may not be used here to support the search of a
locked briefcase where the defendant is in custody. The police officers should have
obtained a search warrant from a neutral magistrate in order to search the case.

As stated above, the heroin was the fruit of the illegal search and probably
should have been excluded at trial. Where illegal evidence is introduced at trial, the
Court of Appeals will apply the "harmless error" rule. If the prosecution can prove
beyond a reasonable doubt that the illegal evidence used at trial did not contribute
to the jury's decision to convict, the conviction will not be overturned. Here,
however, the prosecution will probably not be able to uphold that burden for the
conviction for possession of heroin, or possibly for possession of heroin, or possibly
for the burglary and theft convictions if needed to prove their intent to commit a
felony. These convictions would therefore be overturned.

First degree murder

60



Ned could make the argument that he lacked the necessary premeditation and
deliberation needed for the commission of this crime, or in the alternative, that his
conviction of first degree murder based on felony murder should not be upheld because
he didn't shoot Bart.

Ned's argument that he didn't have an intent to kill or do serious bodily injury
would probably not be upheld. Murder in connection with the commission of rape,
robbery, burglary (here) or arson may support a first degree murder conviction. While
this was a felony involving risk to human life and the murder was in connection with
the felony and was supported by a collateral felony, a felony murder charge against
him would probably fail because Ned did not shoot Bart. (This is the majority rule and
trend, although the traditional view was that a felon could be convicted where anyone
was killed in connection with the felony and the intermediate view was that the felon
could be charged with the death of an innocent person only) Because he did not shoot
Bart, Ned could not be guilty of felony murder.

But the malice requirement could probably still be met for murder based on wanton
conduct. His having a deadly weapon engaging in a gun battle, with serious risk of
danger to human beings and no social benefit which he subjectively understood and
intentionally engaged in could be considered wanton conduct. His intent to shoot
Charlie can be transferred to make him liable for Bart's death. It seems he could not
be found to have premeditated and deliberated in this case, however, where there was
very little time before he reacted to Charlie's entrance by shooting. Because his
actions lacked the apparent deliberation required for first degree murder, he would
probably be liable for second degree murders (all murders which cannot meet the
definition of first degree murder).

Burglary -- Ned will have very few arguments against this count. A claim that the
heroin should not have been seized and used as a basis for proving his intent to steal
would probably be worthless because the government could rely on the murder as the
requisite intent to commit a felony. It appears from the facts that Ned did
trespassorily enter into a dwelling house of another at night to commit a felony. The
fact that Ned had the requisite intent to commit a felony before he entered could
probably be inferred from the officer's observations. theft -- If in the jurisdiction,
this term is used to describe a robbery, Ned could probably argue on appeal that he
did not steal from the person of another. This argument is valid.

Possession of heroin -- This argument would probably fail if the heroin was
excluded (see above).

Charlie -- Charlie would have standing to make the argument stated above
against the officers' viewing of his apartment even though he was not present at
that time. As stated above, however, this argument is not a strong one

Charlie may be able to claim that the seizure of the heroin from Ned should not
be used to hold him liable for possession. If the jury is able to hear the evidence
of the officers and are presented with the evidence of the heroin a conviction on
that crime may have been supported with proof beyond a reasonable doubt of his
guilt.

If Charlie, in surrendering himself at the police station, confessed to having
the heroin, a court could probably find that the taint from the illegal search was
purged and the evidence could be presented at trial. Charlie could claim, however,
that his surrendering himself and their arrest and charges of him were directly
related to the officers illegal seizure of the evidence. It is not clear how much
"later" it was when Charlie surrendered himself. If it was soon after the original
occurrence, the court may find that the original taint was not purged and the heroin
should have been excluded. The government could not prove harmless error as stated
above, and the conviction would
probably be overturned.
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Answer B to Question 2
Ned (N)
(1) 1lst Degree murder: is the premeditated homicide of another with malice.

Ned will argue that his acts did not fall within the above definition and
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therefore was not a valid conviction.

Malice can only be shown in four ways in modern cts.
(1) Intentional killing -- is not applicable (n/a) here as Charlie did the actual
killing here.

(2) Intent to commit serious bodily harm--although N shot a gun he shot a Charlie (C)
not Bart (B) and no transferred intent applies as C did the killing not an error by N.

(3) Wanton & Willful Acts creating serious danger were present but again C not N did
the killing. The prosecution may try to argue that N started a gun battle which
was a wanton act--but again C not N did the killing.

(4) Felony Murder (FM) -- here is the best chance to find malice. One is guilty of
malice if they cause the death of another during the occurrence of a inherently
dangerous felony (modern rule--old rule any felony) The qualifying felony here is
burglary. Furthermore the burglary (see infra for discussion) occurred separately
from the killing and there the prosecution cannot be accused of bootstrapping
the crimes to get FM.

N will argue that he did not do the actual killing and therefore cannot be
found guilty.

But, under the vicarious FM rule N can be found guilty even if he did not
himself do the killing.

But, there are three views and depending on which this state has adopted
tells whether N is guilty.

(1) Traditional view -- any killing of anyone during a felony is good to
convict--here since B was killing during a felony N is guilty of FM.

(2) Modern view -- only FM if an innocent victim is killed --here B is not
in such a class as he and N were apparently stealing from C.

N will further argue that no premeditation therefore no lst degree murder. No
facts to show that N contemplated any thoughts of killing B--in fact C killed B
therefore no possibility of premeditation by N. But some states classify FM as lst
degree and since N is guilty of FM in the jurisdiction holding the traditional or
modern vicarious liability rule then 1lst if.

If jurisdiction does not then N's conviction should be reversed.

Burglary

It appears that N's act qualified and met all the elements of Burglary:

(1) Trespassory -- they broke in no showing of C's consent

(2) Breaking -- shown by fact

(3) Entering -- observed by police

(4) of the dwelling place of another -- shown by C's ownership or
possession

(5) at night -- in facts

(6) with intent to commit felony therein -
this is hardest to prove there is no showing in the facts that N had
intent, but it can be inferred by his acts and attempts to search.
Furthermore N could claim that they only took the heroin -- a larceny.
But for burglary a larceny is considered a felony.
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conviction upheld.
Theft
Here again N met the elements
(1) Trespassory no facts on C's consent or N right to entry.

(2) Taking -- N was caught by police with item they observed him taking out
of C's apartment.

(3) carrying away -- N was caught with it in his possession outside of C's
apartment -- there is no requirement for distance or length of
possession -- as an instant qualifies

(4) personal property -- item taken from C's apartment presumed to be his (5) of

another -- no facts that belong to C but can presume.

(6) with intent to permanently deprive -- also hard to prove but any act which

significantly interferes with rightful possession is enough. The acts and
gun battle seem to qualify here.
conviction upheld.

Possession

Nclearly guilty here as possession is almost a strict liability crime-the real issue
here is whether the police acted in accord with the 4th A and the evidence is usable,
this will be discussed infra.

Plain View

N will claim that all his convictions are invalid as the police violated his
right to a "reasonable expectation of privacy" when they watched from the apartment.

N will claim because of the illegal viewing that under the ""Wong Sung" fruits
of the poisonous tree doctrine that all evidence and testimony will be excluded under
the exclusionary rule which was enacted to deter police misconduct.

If the police witness testing is a product of illegality then the important
element of the above mentioned crimes cannot be sustained & N will be let go.

The Police (P) will act using two arguments

First under the plain view doctrine no search was conducted at all. The were
where they had a right to be -- in a rented apartment. And they just viewed the
circumstances.

Furthermore the US Sup Ct has never yet reached the question of whether plain
view can be extended by use of visual aids -- the binoculars, and therefore the use is
valid. Unless the activity is shocking the p can use reasonable means.

Second N has no standing to assert an illegal search. Under the recent US. Sup
Ct rules after Rakas only a person with ownership or possessory interests in the
place searched can claim illegality.

Mere possession is not grounds for automatic standing. This is essential to N
claim under the possession offense If he can't claim ownership he can't
suppress the heroin.

The Sup Ct look to the matter in a case by case analysis reasonable expectation
of privacy test.
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Surely one who breaks in another's home has no reasonable expectation therefore
N has no standing to challenge the evidence viewed or P testimony.

If by some reason the Ct finds standing and throws out the use of the
binoculars as enhanced plain view then the P testimony could still pass the
"fruits" test.

Normally only illegally seized fruit are inadmissible unless the P prove an
untainted source or adequate attenuated circumstances.

But, the cts are hesitant to throw out witness testimony even if a poisonous fruit.
The reason is that the P are subject to cross-examination and therefore testimony can
be tested and N is not denied any rights, and cross-examination cleans the taint.

N will still challenge the seizure of the briefcase as a violation.

N will claim first that the p had no probable cause (PC) to arrest and second
that the search was illegal because of no search warrant (S/W).

Although the ct prefer the police get an arrest warrant -- warrantless arrest
are valid if based on PC. Here the Police had ample PC -- they saw N take the box and
shoot at C. Since the police had PC to believe a felony had been committed the arrest
was valid.

The search however raises serious questions. Again the cts favor the police
obtaining s/w unless certain circumstances arise. In order to be a valid search
w/0 a s/w one of these situations must be present.

The police will argue search incident to a valid arrest. Under the Chimel reach
rule the police have the right upon a valid arrest as here, to fully search the
accused or the area within his reach.

N could be fully search -- but the briefcase could not under most
circumstances unless police under the public harm test were looking for
weapons.

But the briefcase was locked and in the possession of the police at the
arrest. It was no longer a source of danger.

The police had plenty of time now to get a s/w -- but by failing to do so they
violated the 4th and the heroin as a "fruit" of an illegal search was inadmissible.

But N as a result does not immediately go free. He won't go free on the
possession charge if the prosecution proves beyond a reasonable doubt that the use of
the illegally seized evidence constituted harmless error.

Charlie

Charlie (C) will raise the same issue here as N did with the binocular search
as did N (see supra).

But unlike N, C has automatic standing -- as the apartment was his or he appears
to be in possession.

Just as with N the Ct has to find the binocular search unreasonable. Normally the
police under the "open fields" doctrine can look into ones yard but it would appear to
be an invasion into a reasonable expectation of privacy to peer into one's own home
through the windows.

One cannot hid what he does outdoors but indoors -- even in a glass
telephone both -- like in Katz -- a person expects privacy.

Under these facts the ct could quite likely hold that the acts of the police in

regards to C were a violation of the 4th to him -- because he had standing whereas N
did not.
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Again if search was illegal then fruits are illegal evidence and must be
excluded under the harmless error test mentioned above.
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Spring 1982

QUESTION NO. 7

The Rural Fire Department extinguished a small hay fire in a barn at 11:00 p.m. At 11:15 p.m. Rural Sheriff's
Deputy Carr walked through the barn and detected the odor of gasoline.

Carr stopped a speeding truck on a nearby road at 11:45 p.m. While stopping, David, the driver of the truck, bent
down twice toward the floor. Carr walked to the truck and ordered David to get out. David complied and closed the
car door behind him. Carr then wrote a traffic citation, handed it to David, and told David he could leave.

As David reopened the truck door, Carr saw a red gasoline can on the floor. He thereupon arrested David for
transporting gasoline in a vehicle's interior, promptly read him the Miranda warnings, and asked if he would waive
his rights. David shrugged his shoulders. Carr then commented: "1 guess some people don't know much about
setting a good fire." David stated: "I didn't try to burn the barn." Carr seized the can, told David he was a suspect in
an arson investigation and removed him to the county jail.

Later, authorities learned that David owned the barn and nearby farmhouse, and had leased the house and barn to
a tenant who had fallen behind in rent payments. The tenant said that David had told him a few days before the fire
that a "disaster" would occur if he did not pay his back rent promptly.

David was charged with arson and attempted extortion. Evidence of the above facts, including the testimony of
the tenant about David's statement to him, was admitted at trial over appropriate objections. David was convicted of
both offenses.

As David's attorney, what issues should you raise on appeal, and how should the court rule on each? Discuss.

Answer A to Question 7:
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A. INITIAL "SEARCH" OF BARN

As D's attorney, I would of course raise any good faith arguable issue possible in
appealing D's conviction.

Arguably, Carr's (C's) inspection of D's barn constituted an unreasonable search
under the 4th Amendment, and the fruits thereof (knowledge of gasoline use led to to
seizure of the can of gasoline from D's car) should be excluded as being fruit of the
illegal search, or "tainted evidence".

This argument will fail. First, although D owned the barn, only his tenant had a
possessory interest therein and, consequently, only the tenant has a reasonable expecta-
tion of privacy as to the barn and van therefore assert 4th Amendment rights with respect
thereto. D might argue that the tenant was behind in his rent payments and therefore had
no right to possession. Such an argument is contrary to applicable property law, inasmuch
as D could gain the right to possession only after a lawful eviction.

Secondly, fire department officials have the right to inspect the premises of a fire
immediately after a fire without obtaining a warrant. As D's attorney, I would argue that
1) the search occurred not immediately after the fire, but after a 15-minute lapse and 2)
the search was not proper inasmuch as it was conducted by a Sheriff and not a fire
marshall. This argument is not likely to prevail as the Sheriff was ostensibly performing
the same act that a fire marshall would (perhaps an implied agency, if necessary, can be
inferred) and a lapse of 15 minutes is not a significant one.

Lastly, a court would hold that even if the search was invalid -- the gasoline can
would have been inevitably discovered anyway -- since D was stopped for speeding and
carrying the can itself was an offense.

B. I would next argue that, although C had a reasonable basis to stop D, he did not
have the right to require D to get out of the car. Arguably, mandating movement by D
constituted an unreasonable intrusion upon D's privacy expectation. Such an intrusion led
ultimately to the confiscation of the gasoline.

This argument will not prevail inasmuch as 1) C had reasonable cause to stop D (D was
speeding), and D's furtive movements elevated the reasonable cause to stop into probable
cause to detain. C bent down twice toward the floor and D could have reasonably feared that
C was reaching for a weapon. Thus, no unlawful detention is ordering C out of the car.

C. SEARCH OF C'S CAR & SEIZURE OF GAS

Arguably, C's intrusion into D's car and his seizure of the gasoline constituted an
unreasonable search and seizure. This argument will fail because, in accordance with the
forgoing, C was in a place where he had a right to be and the gasoline was in plain view.
Since transporting gas in the interior of a vehicle is an offense, the gasoline itself was
inculpatory evidence and the plain view doctrine justifies seizure without a warrant.

D. VALIDITY OF ARREST FOR TRANSPORTING GASOLINE

D's best shot at overturning his conviction is invalidating the arrest. The facts are
insufficient to discuss this point, but if the gas can was empty and the statute in
question was insufficient to include "containers", I'd certainly press the issue. If the
arrest was illegal, D's statement is tainted evidence and should have been excluded. D's
conviction would have to be reversed unless the state could show beyond a reasonable doubt
that the evidence did not contribute to D's conviction [Chapman standard].

E. After being given Miranda warnings, D SHRUGGED when asked if he would waive
his rights. I would argue that D's gesture was insufficient to waive his 5th & 6th
Amendment rights. A shrug does not amount to an unequivocal, knowing and voluntary waiver
sufficient to constitute a valid waiver of constitutional rights. Accordingly, I would
argue that D's subsequent statement was a response to custodial interrogation in violation
of D's 5th Amendment right to remain silent his 6th Amendment right to counsel.

The state would undoubtedly argue that, although D was in custody (he had been
arrested & a reasonable person would think he wasn't free to leave), and whether or not D
actually waived his Miranda rights, D's statement was volunteered and not a response to an
"interrogative" posed by C. Since Miranda warnings are only applicable to custodial
interrogation and no interrogation occurred -- no waiver necessary.
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Although C's statement to D was not posed as a question -- there can be no doubt that
it was intended to elicit or provoke a response by D. Thus, D's statement was not truly
volunteered. These facts may be analogized to the Christian Burial Speech case, wherein
statements intended to provoke a response, though not interrogatives, per se, were found
to constitute an interrogation for Miranda purposes. Since, D's inculpatory statement was
truly a response to C's statement (although no coercion or indicia of duress), a court
should consider it to be an interrogation. Thus, as no valid waiver occurred, D's
statement violated Miranda and should have been excluded. A court of appeal should reverse
only if the state fails to show beyond a reasonable doubt that Dwould have been convicted
even without the admission of the statement.

F. Arguably, D was taken to jail because he was an arson suspect. This would, if
true, constitute an investigatory detention without sufficient probable cause. The facts
state, however, that D was already under arrest for transporting gas. If this arrest was
valid, no problem. In any case, since no "illegal evidence" stemmed from placing D in jail,
Dsonly "remedy" (assuming no lawful arrest), application of the exclusionary rule, not
applicable.

G. INSUFFICIENCY/EVIDENCE -- ARSON
Arson is an act resulting in the burning of the property of another committed

intentionally or with malice. As D's attorney, I would argue that the state failed to
prove the crime with regard to the "property of another" element. I would argue

1. the barn is D's property
2. the crime is aimed at ownership not simply right of possession
3. if possessory rights fall within the crime, tenants had no right to possession

(this would fail, as discussed, supra.)

This argument will fail as T has a possessory right or property right in the barn
which an arsonist can destroy. Thus, a court should affirm w/ re: this basis.

H. INSUFFICIENCY/THE EVIDENCE: ATTEMPTED EXTORTION

Extortion is a threat of imminent harm used to induce another to part with his
property at the direction of the actor. Attempt is an act committed in furtherance of, and
with the specific intent to effect, a crime or act injurious to public health/safety.

As Dsattorney, I would argue that the evidence fails to prove

1) a threat - because saying "a disaster will occur" is too vague to constitute a
threat. Dcould have meant something other than "I will inflict harm on you, your
dwelling or your family".

2) a threat of imminent harm - Dsstatement makes no reference to when a
disaster will occur

3) D was threatening to acquire prop of another -- arguably, rent past due was
Dsproperty, not T's. This argument will fail because Dsproper remedy
is a civil action & any money withheld by T is T's until D obtained a judgment &
levy.

The court should affirm unless it finds that reasonable minds couldn't differ as to
the innuendo & effect of D's threats. This is unlikely because D's threat implied an
imminent harm to T's dwelling, and a jury having observed the demeanor of witnesses & the
defendant, could very well so conclude.

Answer B to Question 7

|

In order for David (D) to be convicted of arson, the prosecution must prove all
elements of the crime beyond a reasonable doubt. Arson is the willful and malicious burning
of a dwelling of another. At common law, the dwelling requirement was strict. In the
instant case there is no dwelling that was burnt. For that matter, no structure was burnt
at all. Facts show that there was "a small hay fire in a barn." The barn did not burn. D
may be convicted (if all other elements are proven) of an attempted arson, but under these
facts no conviction may be had for arson. David has been convicted by circumstantial
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evidence. That is, the fact to be proved (D set fire to the hay) must be inferred from
other facts (D's statements to Carr and to the tenant and circumstances re ownership and
rent collecting). The prosecution must prove, beyond a reasonable doubt, that D's act
caused the fire, and that Dhad the mens rea necessary to do the proscribed

act. If the trier of the fact is convinced of these elements, then there is sufficiency of the
evidence to warrant a conviction. Again since no dwelling or other structure was burnt,
conviction is not proper.

Attempted Extortion

Extortion is defined as the use of malicious threats to either compel someone to pay money
or to refrain from doing an act against his will. Extortion is a crime against future acts.
Here, the prosecution is for attempted extortion. An attempt is a legally sufficient act toward
the commission of a crime beyond mere preparation, but less then the complete crime, extortion.
D may be convicted of attempted extortion if he did use malicious threats against tenant for the
purpose of having tenant pay back rent. It is not necessary that tenant actually pay the money.
D would argue that he would not be guilty because the money represented a pre-existing debt.
However, it is the use of threats that is being prosecuted here and if the trier of the facts is
convinced as to tenant's testimony then a conviction may be proper. As D's attorney, I would
argue that the "disaster" D spoke of (subject to admissibility arguments) was not a malicious
threat, but may have been a reference to other events or forces unrelated to any act of D. If D
were very religious or superstitious, then the reference could have been easily made about the
natural consequences (tornado, rainstorm) that D believed would come about to punish tenant for
non-payment. Thus, I would be arguing that there was no subjective threat by D.

PROCEDURAL ISSUES

When Sheriff Deputy Carr walked through the barn door, he conducted a search. Clearly, the
Fire Dept. had a right to be there to put the fire out. Facts show that Carr walked through the
barn 15 minutes after the fire was put out. Firemen and police may validly enter a building
during an emergency and remain for a reasonable time for investigation purposes. However, they
are not allowed to conduct searches after an unreasonable amount of time has passed. I would
argue that Carr's walk through the barn was too remote in time and that his search (he detected
odor of gasoline used to circumstantially convict D) was illegal.

The prosecution would argue that there was no constitutional search because D did not have a
possessory interest in the barn. The mere fact of ownership does not give rise to a possessory
interest. Tenant would have an objection since he was the rightful possessor at that time. Carr's
entrance to the barn could be justified on a consensual basis. If tenant called the fire
department, then he may have impliedly consented to Carr's presence. In either event, D has not
standing to protest the actions of Carr when he walked through the barn. The evidence of "odor"
of gasoline" is admissible against these objections.

Arrest of D

Carr had probable cause to stop D as D was "speeding". In some jurisdictions, it is
questionable that D may be ordered out of the car for a mere traffic violation. Carr may order D
out and even search him if he has reasonable suspicion that D is armed and dangerous. However,
there was no frisk of D here.

I would agree that Carr's order was not based on reasonable suspicion or probable cause and
therefore illegal. Due to this illegality, D's subsequent opening of the door led to an illegal
fruit, to wit, the red gas can on the floor.

The prosecution would argue that there was no such illegality and that seeing the gas can
was as a result of it being in plain view.

Assuming legality of Carr's orders and subsequent seizure of the gas can, is there enough
probable cause to arrest D? Facts show that D was arrested for transporting gas in the car's
interior and not for the previous arson. Therefore, there probably exists enough P.C. to arrest D
at this time. The fact that D was told he could leave is of no consequence.

Assuming that D was properly Mirandized, there is a major question as to whether D was
asserting his rights or waiving them. The fact that D shrugged his shoulders is ambiguous at
best. I would argue, of course, that D was asserting his right to remain silent and that Carrs
"comment" was an inducement to get D to talk. In fact D responded "I didn't try to burn the
barn". This may be somewhat analogized to the "Christian Burial Speech" cases where the
policeman's comments had an inducing effect on the defendant. However, in that case, comments
came after arraignment.

In the instant case, the prosecution will argue that there was no questioning of D. D was
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in custody at this time, but there was no interrogation. There was simply a comment. I would
argue that Carr deliberately made statements re the barn fire in an innocent fashion so as to
not be suspicious of conducting an interrogation. Carr knew exactly what he was doing,
since the fire had only occurred 45 minutes prior to the arrest of D.

In spite of my arguments, a court would probably allow D's statement into evidence
over objection. If the court ruled that the statements re the burning barn were given as a
result of unlawful custodial interrogation, then there would be an automatic reversal of
D's convictions.

Fall 1982
QUESTION NO. 6

Doug was watching television in his ground floor apartment. When outside noise made it difficult to hear the
sound, he looked out and saw a party in progress on the lawn. Doug yelled at the party-goers to be quiet and threw
an empty bottle at them. The bottle hit a woman on the leg. Her boy friend, Tom, ran to Doug's apartment, broke
down the door, and approached Doug shaking his fist. Doug, who had been drinking heavily, reached into a drawer,
removed a pistol, and immediately shot and killed Tom.

Doug fled, but was stopped the next day at the boarding gate of a publicly operated inter-city bus terminal when
the pistol, which was in his pocket, activated a metal detector. The privately owned bus company had instituted the
boarding procedure because it had been the object of several bomb threats in the preceding weeks.

Security personnel of the bus company detained Doug. Because they had read of Tom's death, and the pistol Doug
was carrying was of the same caliber as that believed to have been used in the homicide, they seized the pistol. They
released Doug. Later that day, they took the pistol to the police and told the police why they had taken it from Doug.

Thereafter, Doug was arrested on a city street by police officers on a charge of carrying a concealed weapon. The
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arresting officers told him that ballistics tests had proved his pistol had fired the bullets which killed Tom. Doug
then blurted out, "I shot Tom in self-defense."

Doug has been charged with murder.
1. What objections based on the United States Constitution should Doug make to admission of his statement and
the gun into evidence at trial? Discuss.
2. Assuming that all of the above facts are proved by competent evidence at trial, may Doug properly be convicted
of first degree murder, or of any lesser included offenses, and if so, what offenses? Discuss.

ANSWER A TO QUESTION 6

First, as to the admissibility into evidence of Doug's (D) statements and the gun, I
will first address the admissibility of the gun into evidence. Doug will claim that the gun
was found in an unlawful search and that therefore it is inadmissible under the
exclusionary rule. (This is presumably a state court proceeding, but the exclusionary rule
applies to the states. Mapp v. Ohio.) Doug has standing to raise the exclusionary rule
because he was the owner of the seized property (the gun) and because he had a reasonable
expectation of privacy in the contents of his pockets. (Also, he has standing to challenge
the admission of the statements because he made them.) The 4th Amendment to the
Constitution requires that unreasonable searches and seizures not be permitted. Searches
without a warrant are presumptively unconstitutional unless there is some exception to the
warrants requirement which allows the evidence to be seized absent a warrant.

Initially, we must examine whether there was any search at all. The gun was taken
from D by private individuals -- security officers for a privately owned bus company. The
Fourth Amendment o,ly covers the activity of government officials, such as state, local
and federal police. Thus, private individuals, such as the security personnel of the bus
company, may conduct activities that would be unlawful if performed by police (such as
searches) . Therefore, it is unlikely that the metal detector and subsequent seizure of the
gun were a "search" under the 4th Amendment.

D will claim, however, that there was a "search", for two reasons. First, the private
security guards took the gun to the police, and therefore government officials were
involved in the seizure. This is not adequate to challenge the admissibility here, because
the Fourth Amendment does not bar private individuals from voluntarily cooperating with the
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police or from turning over incriminating materials which they have properly found. (This
would be a different case if the police had requested aid from the bus company, or if
they'd said "keep a look out for D, he may be armed.")

Second, Doug will claim that although the bus company was privately owned, it was
publicly operated, and that the security personnel were acting in a quasi-police function.
This is again unlikely to prevail, because they were private citizens, acting in a private
capacity.

If the court finds somehow that there was a search, the gun is still admissible,
however. Although a search conducted without a warrant is presumptively unconstitutional,
several exceptions to the warrant requirement would permit this evidence to come in.

1. D consented to the search by going to the bus. Had D not tried to board the bus,
he would not have been searched. (This rationale has been upheld with respect to airline
metal detectors, although some courts say the individual must be able to avoid the search
by not boarding the plane.)

2. Once the metal detector went off, the guards had a reasonable suspicion to
believe D was carrying a weapon in his pocket. They were justified in frisking D to find
it (and protect themselves). Once they found it, they could confiscate it. See Terry v.
Ohio.

3. Exigent Circumstances. D was about to take off on a bus to another city. There
was not enough time to get a warrant and search him because he'd have taken off by then.
Therefore, it is unlikely that D can prevent the admission of the gun.

As to the statement, D can claim several things which may make the statement
invalid.

1. If the statement resulted from an improper arrest, it cannot be used (under the
"fruits of the poisonous tree" doctrine). See Wong Sun. The arrest here was conducted
without a warrant. Warrantless arrests are proper only if the offense was a felony or a
misdemeanor conducted in the officer's presence. If the carrying of a concealed weapon
was a felony, it was proper for the police to arrest D without a warrant.

Next, was there probable cause for the arrest? It's likely there was, because the gun
had been found in a concealed place. But there wasn't probable cause, on the fact that the
gun was of the same caliber as the one that shot Tom, to arrest him for murder. It's okay,
though, because they only arrested him on the concealed weapons charge.

2. If the court finds that the gun had been seized in violation of the 4th
Amendment, then the ensuing statement would be inadmissible under the "fruits of the
poisonous tree" doctrine as well. Because the illegally seized evidence clearly led
them to arrest D and the arrest led to the statement, there is sufficient connection to
warrant the inadmissibility of the statement.

3. D's best challenge to the admissibility of the statement is under the Miranda
rule. D was given no Miranda warnings, so any statements made during custodial inter-
rogation absent the warnings could not come in as substantive evidence at trial.

Was D in custodial interrogation here? He was in police custody, as he had been
arrested. Interrogation is more difficult, but if the court found that the police
officer's statement that the ballistics test showed that his gun had killed Tom was
"reasonably intended to elicit any statement" from D, that suffices for interrogation
under Rhode Island v. Innis. It is therefore likely that if the statement about the
ballistics test was intended to induce D to make any statement, that constituted inter-
rogation and the statement would be inadmissible under Miranda.

If it is found that the statements were voluntary, however, or if the other
challenges don't work, the statement will come in..

Second, as to the charge of murder or lesser offenses, we must first determine
whether a homicide has indeed occurred. Homicide has been defined as the killing of a human
being by another with malice. Tom (a human) was killed by D (a human). There was both
actual cause (D shot Tom) and proximate cause (D's shot caused Tom to die -- no intervening
forces, so direct causation). Malice also existed because D's shooting Tom was either
intended (or substantially certain) to kill or cause serious bodily injury to Tom. (Most
courts will apply deadly weapon rule and imply malice when a deadly weapon is used to kill
the victim.)
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Malice also requires the absence of justification, excuse or mitigation. D will claim
that he was justified in killing Tom because he acted in self-defense. This won't work here
for several reasons. First, D was the aggressor because he threw the bottle at Tom's
girlfriend. D will claim that Tom, the victim, responded with force, but Tom responded only
with non-deadly force (shaking his fist). It is unlikely that D expected serious injury or
death would result from Tom's hitting him. Thus, D reacted to the victim's show of non-
deadly force with deadly force, which is excessive force and does not provide a
justification. D will also claim that he could respond because he was in his "castle"
(house or apartment), but one cannot respond with deadly force even in one's castle if the
victim only uses non-deadly force. Moreover, because D was the initial aggressor, he must
retreat even in his castle if there is a safe path of retreat. (The facts aren't clear
here.)

D will also claim that he is excused because of his intoxication. Voluntary
intoxication provides no excuse however. Because D had been drinking heavily, his
conduct will not be excused.

Finally, D will claim that his offense should be mitigated down to voluntary
manslaughter. First, he claims that even unreasonable force in self-defense will mitigate
the crime to voluntary manslaughter. This might work. He could also claim that his
unreasonable "mistake of fact" (he thought Tom was going to kill him, so he reacted in
"self-defense") might also mitigate the offense. Finally, he can claim that the loud
noise from the party and Tom's fist waving provided adequate provocation to mitigate the
offense. This won't work, however, because to constitute provocation the provoking event
must be the sort of event that leads reasonable people to become angry enough to kill,
that in fact made the defendant angry enough to kill, and that the provoking event had
not been so far in the future that the anger could have worn off. Even if D was indeed
provoked, it is unlikely that these events would have led reasonable people to kill.
(Many jurisdictions now limit provocation to seeing your spouse in an act of adultery and
the threat of deadly force.)

If D cannot mitigate his offense to voluntary manslaughter, he will be liable for
either first or second degree murder. First degree murder requires premeditation (having
thought about the murder previously) and deliberation (a cold blooded, rational act). It is
not apparent that D's killing of Tom was either premeditated or deliberated. In fact, his
unreasonable anger, excessive force in self-defense, and extreme (though voluntary)
intoxication will likely lead the court to find that the murder was not premeditated and
deliberate and thus he will likely be held for second degree murder.

ANSWER B TO QUESTION 6

ADMISSION OF GUN: Doug should argue that the search of his person violated the 4th
Amendment prohibition of unreasonable search and seizure which is applied to the states
through the 14th Amendment.

Doug's major problem in making the argument is that the 4th's prohibition only
applies against state action or against private persons acting in concert with the

state. Though the bus terminal was a public operation, the people who did the searching
were private security personnel of the bus company. Thus, it would seem difficult for Doug
to establish action by or on behalf of the state as the local law enforcement establishment
was in no way involved at that point even if it was public property. Doug might argue that
the bus company was a hired police force -- by the city -- to police the operations of the
public terminal.

But even if the court were to find state action, Doug seems to have consented to
the search and was under no duress when he did so. Doug voluntarily went through the
detector. With such a valid consent, the bus company personnel could search for a weapon
and turn it over to the police. Doug might argue that he only consented to electronic
detection and not a personal search to escape turning over the gun

But if the court finds state action and no consent to a personal search, then the bus-
company search personnel must establish probable cause for their stop and frisk -i.e.,
facts from which a reasonable person would conclude that the person was engaging in a
crime. The tip-off of the metal detector might provide that, however. Doug should argue
that the metal detector gave no reason to detain, that he should have been allowed to leave
without a detainment and subsequent search -- which would be justified to protect officers
from possible harm from a hidden weapon.

STATEMENT: One argument Doug should make about inadmissibility of the statement is that if
the pistol is inadmissible, the subsequent statement is likewise inadmissible as "fruit of
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the poisonous tree." Such fruit is evidence which, basically, the police would not have
obtained but for the inadmissible evidence. Here Doug's confession, whether or not
voluntary (as will be discussed below) , seems to follow directly and in response to being
confronted with evidence of the gun. Doug should argue that the gun produced the
confession, thereby tainting it.

Doug may also argue that the confession was produced during a violation of his
Miranda rights. Under Miranda, a suspect during a custodial investigation -- and Doug was
under arrest and being interrogated at the time -- has to be informed of his right to
remain silent and his right to an attorney. Here neither right was mentioned and a
confession was obtained. The courts view such responses as produced from a situation
which is inherently coercive and thus they are suppressed as involuntary.

MURDER OR LESS: To convict Doug of murder, the prosecution must prove a homicide by Doug
committed with malice. Doug clearly killed another human being and thus committed the actus
reas -- he shot Tom, who died as a direct result. But murder also requires that Doug either
intended to kill or inflict serious bodily harm on Tom, or knew that such results were
substantially certain to occur, or intended to commit an act of which there was a high
degree of risk that such results would occur. Arguably, under the facts of taking out a
pistol and pointing it at someone and shooting them, the prima facie case is met.

Doug might try to escape culpability by arguing self-defense which would justify the
homicide. Self-defense requires a reasonable belief that one is in imminent danger of
loosing one's life plus a reasonable response. Here Doug was at most threatened with an
assault and maybe a battery -- Tom was shaking a fist at him. Thus his belief in the
immediate danger would seem suspect and probably unreasonable. But an unreasonable belief
in the necessity of self-preservation may mitigate murder to manslaughter in some
jurisdictions -- see discussion below. Some jurisdictions require a retreat in the fact of
deadly peril, so even if Tom was likely to beat Doug to death, Doug may have had a duty to
retreat and thus must argue for mitigation due to his unreasonableness.

If first degree murder charges are brought, the prosecution must prove that Doug
intended or knew Tom would be killed and that he premeditated -- thought over the idea of
killing Tom -- and deliberated -- thought twice about it, weighing the option, thought
before acting. Doug might argue that he only intended serious bodily harm or acted
recklessly or had not the time to premeditate or deliberate as things occurred so quickly.
If he can convince the court of one of those, then at most he would be guilty of second
degree murder. He may also escape a first degree conviction by showing that he was so drunk
that he was incapable of intent, premeditation, or deliberation.

Doug may try to escape a murder charge by showing mitigation -- on these facts maybe
an unreasonable belief in the necessity of self-defense mentioned above or adequate
provocation -- and thus be guilty of manslaughter -- the intentional killing of another
human being without malice. Doug can argue that Tom's approach with raised fist, his
breaking in the door, etc., was such that a reasonable person might be provoked beyond
reason into taking a life, and that he took a life in such condition before a reasonable
person could cool off. If so, murder will be mitigated to manslaughter -- and also if
unreasonable mistake of self-defense. Doug's drunkenness will not suffice.

Doug may also argue that he is only guilty of involuntary manslaughter because he only
intended to inflict less than serious bodily harm or because he did not realize that
shooting would kill Tom but was, admittedly, grossly negligent in believing so. This will
be very hard for Doug to show because he did shoot Tom which likely means serious bodily
harm will result and because drunkenness can't be used to create gross negligence -- Doug
will be guilty of at least a manslaughter.
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Spring 1983

QUESTION 5.

Police detective Smart set up an officially authorized "fencing" operation, which purported to buy and sell stolen goods
under the cover of an import-export business. He quickly filled a warehouse with stolen property which he purchased from
thieves.

Dan, who had prior convictions for burglary and larceny, posed as a customer and looked over the operation intending to
burglarize the warehouse. Smart recognized Dan and hoped to arrest him for receiving stolen property. Smart told Dan that
he was working for Thug, and that the "merchandise" was stolen property. He said that the two of them could make some
money if Dan were to enter the warechouse, making it appear that a burglary had occurred, take the merchandise, sell it
elsewhere, and divide the receipts between them. Dan agreed.

Late that night Dan entered the warehouse through a skylight which Smart had left unlocked. Bob, a uniformed police
officer, unaware of Smart's plan, saw Dan and entered the warehouse to make an arrest. Dan attempted to flee. Bob fired at
Dan but missed; Dan fired back, killing Bob. Dan dropped his gun and fled, but was quickly captured and immediately
brought back to the warehouse where investigating officers truthfully told. him the gun had been identified as his. Dan
then blurted out a confession, was given his "Miranda rights;' and confessed again.

Dan has been charged with murder, burglary, and attempted receipt of stolen property.
1. What objections based on the United States Constitution should Dan make to the admission of Dan's confessions at
trial? Discuss.

2. Should Dan prevail on an entrapment defense to the charge of attempted receipt of stolen property? Discuss.

3. If Dan's confessions are excluded, but the remaining facts described above are proved by competent evidence, is that
evidence sufficient to sustain a conviction for:

a. Burglary? Discuss.

b. First or second degree murder, or manslaughter, and, if so, on what theories? Discuss.
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ANSWER A TO QUESTION 5
Dan's Admissions

Dan appears to have grounds for objection based upon the Fifth Amendment privilege
against compelled testimonial self-incrimination. When the confessions were made, Dan was under
arrest -- he had been captured -- and he was therefore in custody.

The court in Miranda held that custodial interrogation is inherently coercive and
requires certain procedural safeguards which include the reading of the so called "Miranda
Rights" prior to interrogation.

However, no interrogation took place here, for Dan blurted out his confession before anyone
questioned him. Even so, the fact that he was brought back to the warehouse and presented with
the weapon may amount to questionable conduct. Although he was truthfully told the gun was
identified as his, there was no real reason to do this, or to bring him back to the warehouse,
other than to elicit such a spontaneous statement. The circumstances appeared to be calculated to
induce an admission, and therefore it may be held inadmissible.

As to the second confession after the Miranda warning, the fact that it was made after the
warning does not make it per se valid. A second confession is presumed to be a product of a prior
unlawful confession. Hence, unless the prosecution can somehow demonstrate that the second
confession was inevitable or not induced by the first, it may also be excluded.

The Entrapment Defense

All of the elements of the crime of attempt to receive stolen property are present. There
was a significant act toward the perpetration (entering the warehouse), Dan thought he was
receiving property from Smart, and the property was actually stolen as the facts indicate.

To invoke the defense of entrapment, Dan will have to show by a preponderance of the
evidence that his crime was the creative product of Smart, an agent of law enforcement.

A majority of jurisdictions focus on the subjective disposition of the defendant -whether
he was predisposed to commit the crime or whether an otherwise innocent person has been led
astray.

A minority look to see if the police have created a likelihood that the crime would be
committed by anyone (objective).

In either case, Smart's setup is not enough. However, his plan regarding the "burglary" is
highly questionable. Smart put together the entire scheme: phony burglary, selling elsewhere,
splitting proceeds, in the hope of catching Dan.

Arguably, Dan's predisposition may be toward crime, as he had prior convictions for burglary
and larceny. However, his original intent was to burglarize the warehouse. Now he is offered the
opportunity by Smart to receive stolen property.

Under these circumstances, the entrapment defense may be valid, since it appears the entire
crime was the creative product of the overzealous detective.

The Burglary

Burglary is the trespassory breaking and entering into the dwelling house of another in the
night-time, with intent to commit a felony or any larceny therein.

Modern statutes have eliminated the dwelling requirement and would include a warehouse. Dan
did enter with the intent of committing a larceny therein -- taking Thug's property (although
stolen), even though the skylight was unlocked. This would be termed a breaking as it is not an
opening ordinarily used.

However, the trespassory element is not present. Dan thinks he has Smart's (the lessor)
permission to enter. As an apparent possessor of the property, his permission would negate the
trespassory intent. Therefore, a charge of burglary or even attempted burglary may be improper
unless Dan believed he was breaking into Thug's warehouse. If so, this may be sufficient for
burglary.

The Killing of Bob

Murder is the unlawful killing of another with malice aforethought. (An intent to kill,
intent to do great bodily harm, intent to commit a felony, wanton reckless disregard for human
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life absent any excuse, justification, or mitigating circumstances.)

Under the felony murder rule, a killing occurring during the commission of a felony is
considered first degree murder.

If Dan is convicted of the underlying offenses of burglary or attempting to receive stolen
property, this may be sufficient to justify a conviction of first degree murder.

Alternatively, if he is not guilty of the underlying felonies, a charge may be made upon
his act alone. He intended to kill Bob (apparently) and he did. This is at least wanton reckless
disregard for life (second degree).

It is unlikely that the charge will be mitigated to voluntary manslaughter as there is no
provocation, diminished capacity (abolished in California) or mistaken justification. Even though
his act could be termed self-defense, Bob as a police officer had a right to use deadly force to
prevent the escape of an apparent felon. Therefore, a first degree murder conviction could be
sustained.

ANSWER B TO QUESTION 5

1. The United States Constitution provides that a person must be granted his privilege against
self-incrimination via the Fifth Amendment. The U.S. Supreme Court has held that in Miranda v.
Arizona an accused must be told (1) his right to remain silent, (2) his statement can be used in
court against him, (3) his right to an attorney, and (4) that he will be given an attorney, if

indigent.

The court also determined that Miranda warnings are required only during custodial
interrogation. Here Dan was brought back to the warehouse. It seems from the facts that Dan mwas
not free to go. Moreover, he was under arrest. Thus the warnings should have been given.

Effect of officer's statement

Custodial interrogation includes any statement by the police likely to invoke an
admission or confession. Here the statement that the gun identified as his would have provoked
a reasonable person in these circumstances to talk to the police (Rhode Island v. Innis). Thus
the police statement was interrogation and Miranda should have been given. The first confession
will be suppressed.

Effect of giving Miranda

The mere facts of giving Miranda will not vitiate the illegality of police misconduct. Here
the police already invoked a confession out of D. The second confession made after giving Miranda
is so tainted by the initial police misconduct. The facts seem to indicate that the second
statement was given right after the first confession. Thus bmay object to the second statement.

Moreover, D can argue that his confession was involuntarily made. The court must look at all
the circumstances when the defendant makes a statement. Here D was in police custody, returned to
the scene of the crime and questioned as to the identity of the gun. The totality of these facts
might have overborne D's voluntary confession. Thus, for this reason the confession may be
suppressed.

2. Entrapment defense

Entrapment requires that the defendant concede his violation of the law. There are two
theories upon which to base an entrapment defense. The first looks at the conduct of the
government objectivity. The court must decide if a reasonable person would have been provoked
enough by overbearing and outrageous conduct by the government to commit the attempted receipt of
stolen property. Here the facts show that the authorized fencing operations were set up by the
police. Moreover, Smart (detective) told D that he (Smart) was working for Thug and that the
merchandise was stolen. Additionally, Smart worked out a deal where D would break into the
warehouse. Here a reasonable person would not have had his will overborne by Smart's actions.
Instead, a reasonable person would have left the warehouse.

The other theory is the subjective test: was the defendant predisposed to commit the crime?
Here the court must look at the accused subjectively. The mere providing of an opportunity for
someone to commit a crime is not entrapment. Here the facts (see first entrapment argument) show
that Smart only set up an opportunity for D to commit the attempted receipt of stolen property.
The court would also look into the prior record of D. Here phas prior convictions for both
burglary and larceny. Finally, the facts show

that bwas only posing as a customer to look over the warehouse for a burglary. Thus, it cannot be
said that bpwas not predisposed. Therefore, Dcannot succeed on an entrapment defense under either
theory.
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3. Burglary has an actus reus of breaking and entering the dwelling house of another. The mens
rea is the specific intent to commit a felony or theft therein. Burglary under the common law is
the trespassory breaking (here popened an unlocked skylight) and entering (D entered into the
warehouse) of a dwelling house of another (here the building is a warehouse. Under modern law,
this would be sufficient. Under common law, a warehouse is not a dwelling unless an apprentice
sleeps in the back) , at night (here satisfied -- countenance of face cannot be discerned without
artificial light or moonlight. Modern codes allow burglary at any time of day), with the intent
to commit a felony or theft therein (specific mens rea).

Here Dan is inside a warehouse at night to steal items inside. All elements of
burglary are satisfied.

Dan, however, will argue that the breaking and entering was not trespassory. He will argue
that Smart's plan was consent to the burglary. However, the facts show that D planned to commit a
burglary even before he talked to Smart. Thus, Smart's alleged consent had no effect upon the
acts of D.

Homicide liability

Murder is the killing of a human being by another with malice. The actus reus is the
killing of another. Here D shot Bob (B). There are no causation problems since B died of the
direct cause of D shooting at B.

The mens rea is malice. One of the four malice states of mind is felony murder. This
requires an underlying felony. Here the burglary was collateral to the violence which caused the
killing of B. The underlying felony must also be a dangerous one. Here the courts have held
burglary to be. The underlying felony must be malum in se. Burglary is inherently against the
law. The killing must have occurred within the zone of danger. This includes the accused reaching
a place of seeming safety (minority include hot pursuit). Here B was chasing D when Dturned and
shot and killed B. Thus, under either jurisdiction, within zone of danger. Thus Dis liable for
felony murder. Common law requires that someone be killed. The intermediate view requires that an
innocent person be killed. The strict view requires that the felon does the killing. Under all
three views, D is criminally liable for felony murder.

Felony murder is a classification that is first degree murder. Any rape, robbery, arson,
or burglary felony murder qualifies. Thus, D is liable for first degree murder.

If the jurisdiction does not hold that D committed burglary (see earlier discussion),
then he will incur second degree felony murder.

D may also be liable for wanton murder. The court may decide that the shooting of a
uniformed policeman was wanton. Wanton conduct requires an act of little or no social utility
(here shooting of a uniformed policeman B has none), knowledge of one's acts (D intended to shoot
at B) and conduct causing extremely high risk of death or serious bodily harm to the victim. Here
shooting at B put B within that risk. Wanton murder is classified in some jurisdictions as second
degree.

D would argue he is liable only for voluntary manslaughter by asserting that he
unreasonably acted within self-defense. However, the facts show that D knew of B's identity.
Thus, insufficient argument.

Addition to first degree murder: Murder of a police officer while on duty may be grounds
for a capital offense.

Spring 1983
QUESTION 2

Dave suffers from a disease which sometimes causes seizures during which he is not aware of his
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actions and sometimes physically attacks other persons. Dave has been convicted of aggravated assault
twice within the last three years.

Dave's doctor has repeatedly instructed him to avoid alcoholic beverages because of a connection
between Dave's seizures and consumption of alcohol. The assaults that led to Dave's convictions
occurred after Dave had consumed alcohol.

Valerie visited Dave at his apartment. Dave gave Valerie a beer and poured one for himself. In an
hour, Dave consumed four bottles of beer. An argument with Valerie ensued. When Dave became
irritated and his speech slurred, Valerie decided he was intoxicated and she left the apartment. Dave
grabbed a fireplace poker, followed Valerie into the hall, and struck her on the head from behind. He then
returned to his apartment.

Dave's first recollection after his argument with Valerie is looking out his window and seeing
an emergency squad removing a motionless Valerie from the apartment building.

Dave immediately called Perry, his attorney. Perry's secretary put the call through to Perry, but,
pursuant to Perry's general instructions, listened to the conversation. Dave told Perry all that he could
recall about the incident and that he thought Valerie was dead. Then Dave said: "The poker has blood on
it. Should | get rid of it?"

Perry replied, "Leave everything as it is."
Valerie survived the attack, but could not positively identify Dave as her assailant.

Dave was charged with attempted murder. He pleaded not guilty and not guilty by reason of
insanity. At trial, during the People's case-in-chief, Valerie testified that Dave had consumed four bottles
of beer in a one-hour period, and that he appeared to be intoxicated when she left his apartment. Over
Dave's objections, the court admitted evidence of Dave's prior assault convictions, and admitted the
testimony of Perry's secretary about the conversation between Perry and Dave.

Dave festified that he had had a seizure and that he could not remember anything after his
argument with Valerie. Dave's physician testified regarding the relationship of Dave's seizures to
consumption of alcohol.

The trial court refused to give instructions requested by Dave on diminished capacity and insanity.

1. Did the trial court err in admitting :

(a) The evidence of prior convictions? Discuss. (b) The
testimony of Perry's secretary? Discuss.

2. Did the trial court err in refusing to instruct the jury on:

(a) Diminished capacity? Discuss. (b)
Insanity? Discuss.

ANSWER A TO QUESTION 2
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1. (a) PRIOR CONVICTIONS EVIDENCE

In a criminal prosecution, the prosecutor in his/her case in chief cannot introduce
specific act character evidence to suggest that the defendant (D) acted in a similar
manner in the instant case. However, if the D himself testifies, D's credibility as a
witness can be put in doubt through cross-examination concerning past specific acts
or through extrinsic-. evidence of past specific acts. Arrests are not admissible, but
convictions under certain circumstances are. Convictions for perjury, fraud, or any
crime which involved dishonesty are admissible, and often any felony. However, the
judge has discretion to refuse admission of convictions which are for crimes similar to
the one presently charged, Particularly crimes involving violence. The judge must
determine whether the probative value

of the evidence re D's credibility as a witness is outweighed by the prejudice o

D as a defendant. Where past crimes are very similar to the one presently charged,
the jury naturally draws the conclusion that D is again guilty- Here, the past charges
were for aggravated assault, essentially the same crime now at bar (the difference only
being the seriousness of the injury raised the charge to attempted murder). Although
a judge has broad discretion in this area, it is not unfettered. D has a basic due
process right to not have his trial become fundamentally unfair to him. On the facts
here, the court has probably abused its discretion in admitting the evidence, since D's
past crimes have virtually nothing to do with his veracity as a witness, but are very
prejudicial t° him as a defendant. However, the error will be judged on whether it was
harmless or not. The burden is on the prosecution to show that D would have been
convicted in any event. Where the evidence is otherwise overwhelming, the error is
harmless. This would appear to be the case here, since Valerie survived and
presumably testified against D; however, she was hit from behind. If she cannot
Positively identify D as her attacker, the strong prejudice of the prior conviction
evidence would raise the reasonable doubt about the harmlessness of the evidence.
There is also the question of the specific intent needed for an "attempt" conviction --
the prior convictions may also have contributed to the jury's determination of this
element of the crime. (NOTE: We are not told the outcome of the trial. | am here
assuming a conviction for purposes of discussion.)

1. (b) SECRETARY'S TESTIMONY

Not all evidence which is relevant is admissible in court. Various extrinsic policies
prevent admission. Two such policies come into play here: the hearsay evidence rule
and the rifles of privilege.

The secretary is testifying to an out of court statement made by D (and also Perry
). Such statements are hearsay unless they are not offered t, prove the truth of the
assertion contained in the statement, or they come under a recognized exception
to the rule. D's statements, at least, were offered to show D had committed the
assault and that he had a consciousness of guilt ("Should | get rid of the poker?") .
However, they are also admissions of a party opponent, which is recognized at
common law as admissible (Federal Rules treat as not hearsay at all, under the
"sporting theory of justice" rationale) . Perry's remark in response is not an
admission of a party, nor is it an admission against interest of a witness. Even if it
was, the witness is not unavailable, as required by that exception to the rule.
Thus, Perry's statement is hearsay and should not have been admitted on that
ground.
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The rule of privilege should prevent the entire conversation from being admitted into
court. In order to guarantee full disclosure between lawyer and client, courts do not
allow testimony concerning communications between lawyer and client which occur in
the course of the lawyer-client relationship and which were intended to be confidential
at the time made and thereafter. The conversation here occurred when D was seeking
legal advice from his counsel, and the fact that the secretary listened in does not
destroy the confidentiality of the communication, since the secretary was not an
eavesdropper acting on her own, but was following Perry's instructions. As an agent of
Perry, secretary's knowledge comes within the privilege. D is the holder of the privilege,
and D's lawyer acting on his behalf properly objected at trial before disclosure. One
exception to the rule is a communication in furtherance of the commission of a crime.
But here the crime had already been committed, and Perry's advice to leave everything
as it was showed no further obstruction to justice (spoliation of evidence) was
involved. Therefore, the court erred in admitting the secretary's testimony.

2. (a) Since the charge is attempted murder, the prosecution must prove not only the
commission of the actus reas (the bludgeoning by poker) but also the specific mental
state of intent to commit an act which threatened death. The positive aspect of this
mental state can be inferred from the action itself -- D used what amounted to a
deadly weapon, struck the victim from behind, making the blow to a particularly
vulnerable part of the anatomy (the head). The problem is with the proof of the
negative aspect of the mental state needed to convict. The prosecution must also prove
that there was no factor of justification, mitigation or excuse. The problem is with
excuse. D was voluntarily intoxicated at the time of the incident; while such
intoxication is not treated as an excuse to murder itself in most jurisdictions, here the
charge is attempted murder, which requires a more specific intent. If D's mind was too
clouded to form that specific intent, even though his act itself was at the very least
wanton and reckless, D cannot be convicted of attempt. Therefore, his request for
instructions regarding his capacity to form that intent should have been allowed. He
would have not had capacity if he either was insane or was acting under a diminished
capacity. Assuming he cannot persuade on insanity, he certainly should be allowed to
have the jury consider whether his intoxication combined with his physical disease on
this occasion to render him unable to form the intent to murder. Instead, he would be
convictable of aggravated assault, which requires a lesser degree of conscious intent.

2. (b) INSANITY DEFENSE

If a person is legally insane at the time he commits a criminal act, he is excused. No
conviction for any crime (lesser included) is possible. The burden is on the state to
prove beyond a reasonable doubt that the D is sane. D here tendered legitimate
evidence which required the prosecution to answer, and required the court to instruct
on insanity. There are four views of what evidence raises an :insanity defense:

1) M'Naghten test -- focuses on consciousness of D. Did he know the nature of
his act or whether the act was right or wrong? If D was essentially acting blindly
here, under the sway of the disease, he was unconscious, and so had a valid defense
under the majority view.

2) Irresistible impulse test -- focuses on volitional aspect. Again, if D here
was under the control of the disease, he met this test.

3) ALI "substantiality” test -- easier to meet than either above, though
incorporates both. Met here.
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4) Durham "product" test -- the act a product of the mental disease? Easiest to
meet, though probably not the test applicable here, since used in few jurisdictions.
Since Dave testified he had a seizure, and his past history was stated by his
physician, and the physician raised the definite possibility that a seizure would
occur after drinking, the court should have given instructions on insanity.

ANSWER B TO QUESTION 2

Prior Convictions. Under the Federal Rules of Evidence (PRE), prior convictions
may be admitted as exclusions to the hearsay rule. Prior convictions are admitted if
they are felony convictions or misdemeanors bearing on truthfulness.

Thus, admittance of Dave's (D's) two prior aggravated assault convictions may
well depend on whether aggravated assault is considered a felony in the jurisdiction
in which this court sits. Under the common law, assault was not considered a felony.
Under the modern view, felonies are generally those crimes which result in a possible
punishment of more than one year upon conviction. If the aggravated assault is
considered a felony in this jurisdiction, then its admission was probably proper.
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There is a question as to why the prosecution may have been seeking to admit
D's priors. If the prosecution (P) wishes to introduce them solely as evidence of D's
propensity for violence and that D acted in conformity therewith, they would be
inadmissible character evidence. Evidence of specific incidents of conduct to prove
character are inadmissible to prove character unless, perhaps, Dave's character had
been put into evidence somehow by the prosecution. Even then, better character
evidence would be that of reputation in the community based on a witness' personal
knowledge. From the facts it is not clear why the P is introducing the priors.

D might try and raise the issue of logical relevancy. . Evidence will be excluded if
its prejudicial impact far outweighs its evidentiary value. This would probably be the
case here as reasonable jurors would give undue weight to Dave's conviction for
offenses similar to the one he is now charged with.

However, if aggravated assault is defined as a felony in this jurisdiction, and the
jurisdiction follows the PRE, the priors would probably be admitted. In California too,
with the passage of Proposition 8, the priors would also probably be let in if they
were considered felony convictions.

Testimony of Perry's Secretary. The admission of Perry's (P's) secretary's (S's)
testimony presents the issue of the application of the attorney-client privilege. This
privilege is a legislatively made determination that communications made in certain
confidential situations should be absolutely protected from disclosure. While the FRE
have no actual privileges in them (the federal courts recognize the privileges of the
state in which they sit) , the attorney-client privilege is the one privilege recognized
in all jurisdictions.

The attorney-client (A-C) privilege applies when there is a confidential
relationship, a communication is made in that relationship, it is made in con-
fidence, the holder asserts the privilege, and there has been no waiver of the
privilege.

Here, assuming proper objection was made by the holder D so that no waiver
occurred, the real issue is one of confidentiality. A communication is not deemed
confidential if published to a nonessential third party. The S appears to be a person
that the attorney relies upon in some matters to help him with his work. As such, all
communications made within the hearing of the lawyer's staff or other lawyers in the
firm would be protected. The testimony of S should not be admitted.

There is no exception here to admittance of the testimony. While communica-
tions of intentions to commit future crimes are not protected by the A-C privilege, it
appears that D's statements concerned the crime he had just committed. While the
prosecutor may wish to argue that D was trying to commit another crime by
contemplating destroying evidence, his statements concerning the poker concern the
res gestae of the initial assault.

Diminished Capacity. Diminished capacity ( D-C ) is recognized in a minority of
jurisdictions. Assuming this is one of those jurisdictions, it can be used to negate
specific intent to commit a crime for a mental disease or defect short of insanity.
Murder is a specific intent crime.

While arguably D suffered from some sort of mental condition that was ag-
gravated by his alcohol intake, the problem is that one does not usually have the
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availability of the defense where the propensities of his physical condition are known.
Here, D voluntarily consumed alcohol, knowing full well the medical effects it had on
his body. In this sense, D "assumed the risk” that the alcohol may act upon him as it
had in the past.

While D-C can be used to negate intent, and in this case it would lessen the
attempted murder charge to perhaps the lesser included offense of assault, ag-
gravated assault or assault and battery, it appears that the court did not err in
instructing the jury on this question. While extreme intoxication might be D-C,
voluntary consumption by D knowing the inherent risks in his consumption should
not be.

Insanity. There are several views on insanity. Under the M'Naghten test, a
person is insane if at the time he committed the act he did not know the nature and
quality of his act, or that it was wrong.

Under the modern view, a person is not responsible for his acts if he/she was
laboring under a mental disease or defect such that the person lacked the
substantial capacity to conform his/her acts to the law.

Additionally, some jurisdictions adhere to the irresistible impulse test that asks
whether due to mental disease or defect a person was unable to control his actions.

Under any of these three views, the question is still whether the voluntary
intoxication should make D "insane" at the time he committed his act.

Dave did know of his propensity to have problems when he drank. Also, as the
doctor testified, D has physical seizures whenever he drinks. This does not appear to
be a mental disease or defect. While D may not have been able to control his acts, it
does not appear that he was or presently is insane. The judge's ruling on the
requested insanity instruction appears correct.

What D might try for is a defense of automatism, recognized in some juris-
dictions. Under this defense, a person is not responsible for his acts if he is
physically unable to control himself. While this defense might work, again the
prosecutor would argue that D should not benefit from this defense as D voluntarily
put himself in a position where the assault would be a foreseeable consequence of
his drinking.

&5
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February 1984
QUESTION 4

Fred, a federal customs inspector, saw Dan speak to Anon as Dan and Anon
walked across the international border into the United States. Fred recognized Anon
as a person who had been convicted of smuggling narcotics. Over Dan's protest, Fred
searched luggage carried by Dan and Anon. Fred found a packet of glassine
envelopes and some dextrose powder in Dan's suitcase and a large quantity of heroin
in the lining of the suitcase carried by Anon.

Fred knew that dextrose powder is used to dilute heroin, and that heroin is sold
in envelopes like those carried by Dan. Fred then ordered that Dan be searched in
private by a physician who found a small quantity of heroin on Dan in a body cavity.
Dan was thereupon arrested on a federal charge of importing narcotics without a
permit.

Fred notified state narcotics agents of the arrest. Olson, a state agent, located
Dan's car parked legally on a street in the United States near the border crossing.
Olson impounded the car and, during a search of the car on the following day,
discovered a large quantity of heroin. Dan was then charged with violation of a state
statute prohibiting possession of narcotics for sale.

At a pre-trial bail hearing, Dan argued that he is entitled to have bail fixed, or,
because he is indigent, to be released on his own recognizance. A state statute permits
denial of pre-trial bail when a defendant poses too great a risk to society to remain free
pending trial.

1. How should the federal court rifle on Dan's motion to exclude the heroin
found on his person from evidence at the federal trial? Discuss.

2. How should the state court rule on Dan's motion to exclude the heroin
found in his car from evidence at the state trial? Discuss.

3. How should the state court rule on Dan's claim that he is entitled to have bail
fixed or to be released pending trial on the state charge? Discuss.
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ANSWER A TO QUESTION 4

1. The fourth amendment of the U. S. Constitution provides that a person shall be free
from searches or seizures unless a warrant has been issued by a neutral magistrate
based on probable cause that contraband, mere evidence of a crime, instrumentality
used in a crime or fruits of a crime specifically described, will be found in a place
specifically described in the warrant. Although there was no warrant in the possession
of the customs agent Fred, the Supreme Court has held that searches of persons
entering the United States at an international border may be searched without a
warrant; at least

their luggage and the content of their belongings may be searched as incident to their
privilege to enter the United States.

In this case Fred, the customs official, was justified in requiring Anon and Dan
to open their luggage. Even if Fred did not recognize Anon as a convicted drug
smuggler, he could require either Anon or Dan to reveal the contents of their

luggage.

In order to perform or have performed a body cavity search, however, the border
officer needs at least a reasonable suspicion that the subject of the search is
concealing contraband. In this case, the fact that Dan was seen talking to Anon, that
Fred knew Anon was a convicted drug smuggler, that Anon was carrying large
amounts of heroin in his suitcase and that Dan had dextrose powder and glassine
envelopes -- paraphernalia used to dilute and package heroin -- clearly gave the officer
reasonable suspicion and even probable cause to believe Dan may be secreting heroin
on his person. Because of the intrusiveness of a body cavity search, however, the
subject of the search is entitled to greater protection than for a normal search. In a
typical situation, a warrant is required and the method of conducting the search must
be reasonable. A warrant, even in non-border situations, is not required where there is
a danger that the evidence or contraband will be lost or destroyed if the officer delays
the search until a warrant can be obtained. Although these exigent circumstances are
not required in a border search situation where the border officials have probable
cause to believe the contraband is secreted in a body cavity, the means of the search
must still be reasonable. Here the use of a physician to search in private the body cav-
ities of Dan met the requirements of the fourth amendment. Dan's motion to exclude
the evidence should be denied by the federal court and the heroin seized from his
person should be admitted into evidence.

2. The state officials' seizure of the evidence (heroin) from Dan's car was in
violation of Dan's fourth amendment rights, made applicable on the states by the
fourteenth amendment to the U. S. Constitution. The facts do not make it clear
whether the state police received sufficient evidence to believe that Dan's car
contained contraband. The facts indicate that the customs officials merely informed
the state officers that Dan had been arrested for importation of heroin. If the police
had any other information leading them to reasonably believe that Dan's car contained
contraband, they could have submitted affidavits to a detached magistrate containing
the facts on which their belief was based and the magistrate could have issued a
warrant describing the thing to be seized (heroin) and the place to be searched (the
car). However, it does not appear the police had probable cause, nor was a warrant
issued. Consequently, the search of the car was illegal under the standard fourth
amendment analysis.

If we assume the police had probable cause to believe the car contained heroin,
then we must analyze whether the search falls with-in any exception to the warrant
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requirement.
1. Exigent Circumstances.

If the police have probable cause, but no warrant, they may still execute a
search if the situation is such that the evidence may be lost, secreted or destroyed
before the warrant can be acquired. Here, there is no such indication of impending
loss or destruction of evidence since the car was parked and Dan was under arrest.
This exception won't apply.

2. Incident to Lawful Arrest.

The police may also search the immediate vicinity of the person and the person
himself incident to a lawful arrest. This is also to prevent destruction of evidence and
to protect the officers' safety. The auto, however, was not in Dan's immediate vicinity
at his arrest, nor was the search contemporaneous. This exception does not apply.

3. Plain View.

The police may also seize evidence that is in plain view from a place where the
officer is legally entitled to be. Here, the evidence apparently was not in the plain view
so a warrant would be required.

4. The Automobile Exceptions.

There are three exceptions to the warrant requirement where the contraband is
seized from a vehicle.

(1) Moving Vehicle Exception.

When the police make a lawful stop of a vehicle and upon stopping it
gain probable cause to believe contraband is contained within, the police may search
the entire vehicle, including contents of containers to find the contraband. The search
can even be made later at the station. This does not apply here because the auto was
stationary and there was no stop. The exception is based on the mobility of the
vehicle, and here where the owner is in custody and the vehicle is stationary, even if
the police had probable cause, they would need a warrant to search.

(2) Inventory Search.

The police may search a vehicle in their lawful custody without a
warrant and without probable cause to inventory the contents and to protect against
caims of theft by the owner. Here, however, the facts state that the auto was legally
parked. Consequently, the custody of the car itself constituted a seizure in violation of
the fourth amendment. The inventory search is then the fruit of an illegal seizure and
violates the fourth amendment as well.

(3) Public Safety Exception.

The police may also search a vehicle to protect the public if they have
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probable cause to believe the vehicle contains something dangerous to the public.
Here, since | don't believe the police had probable cause or that the substance creates
sufficient danger to the public, the search without a warrant cannot be justified. The
exclusionary rule provides that evidence seized in violation of the fourth amendment
cannot be admitted into evidence against the defendant. That rule was made
applicable on the states in Mapp v. Ohio. It applies here and the court should
suppress the evidence.

5. Bail.

The eighth amendment of the U.S. Constitution provides that a criminal
defendant has a right to bail which is not excessive. The federal rules provide that
the defendant must be released on his own recognizance if there is some reasonable
guarantee that he will appear for trial. The entire rationale behind bail is not to
punish, but to assure the defendant's appearance.

The extent to which the eighth amendment bail provisions are applicable to the
states has not been clearly defined. It is clear, however, that the federal rifle requiring
release on one's own recognizance is not binding on the states. The states may be able
to set high bail, even for indigents, provided the bail is not a punishment and is
reasonably intended to assure presence at trial. The Federal Rules, and many states,
provide that bail can be denied only for individuals who are charged with capital
offenses.

It is not clear whether the state statute permitting denial of bail is constitutional,
but if it is construed to apply only to cases where the safety of the public is truly
endangered by the defendant's release, then it will stand. In the circumstances of this
case, Dan does not appear to present a great risk to society. The court should set bail
for Dan at an amount high enough to assure his presence at trial. If Dan has sufficient
ties with the community and the facts indicate he will be present for trial without bail,
he could be released on his own recognizance. His indigency, however, gives him no
more right to be released on his own recognizance than anyone who has money. As an
indigent, he is entitled to fairness in the criminal process, equal to those with money,
but that does not mean a greater right to release without assurance of presence for
trial. The court should set bail, if necessary, only at the amount necessary to assure
presence at trial.

ANSWER B TO QUESTION 4

1. Evidence (the Heroin) Seized from Dan's Person Should Be Rifled Admissible
Against Him at His Federal Trial.
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Dan would be moving to suppress the heroin found on his person under the
Fourth Amendment as directly applicable to federal action (without reference to the
14th Amendment, necessary had there been action by a state officer in this case) .
Analysis of the Dan body search must be preceded by analysis of his and, to a degree,
Anon's luggage searches. Basically, one's Fourth Amendment rights are greatly
reduced at international borders; despite the fact that D and A would have reasonable
expectations of privacy in their luggage, border luggage searches are deemed
reasonable per se and do not require a warrant despite state action. Although there
would not have been probable cause to justify the initial searches of D's and A's
luggage elsewhere, no cause was needed (pursuant to the U.S. Code) to subject the
luggage to intensive search at the border crossing. Accordingly, the fruits of that
search (the glassine envelopes and dextrose in Dan's suitcase and the large quantity
of heroin in Anon's suitcase) were properly seized. While glassine envelopes and
dextrose per se might not have given Fred probable cause to conduct a body cavity
search of Dan, those -- coupled with (1) Fred's knowledge of narcotics-dealing
customary practice regarding dextrose and such envelopes; (2) Dan's observed
familiarity with Anon, of whose drug smuggling proclivities Fred had personal
knowledge; and (3) the seizure of heroin from Anon, probably gave Fred probable
cause to order that a body cavity search of Dan be performed. | am uncertain whether
body cavity searches at a border require a warrant, but | doubt it, so long as (as here)
there are reasonable grounds to believe that they will yield evidence of crime. | believe
the law is that the same "reasonableness" analysis that makes border luggage
searches per se permissible absent any cause whatsoever would likewise permit a
body cavity search without a warrant, especially where probable cause exists to
conduct said search. Here, the search was conducted in private, by a doctor, which
heightens its appearance of reasonableness. Because the search was conducted in a
reasonable manner, Dan's expected Fifth Amendment Rochin-type motion for
suppression (on grounds that such an intrusive search might "shock the conscience"
of the court and constitute a denial of due process) would likewise be denied. If a
warrant was required for the cavity search, even at an international border (which |
doubt) , Fred could argue (through counsel, natch) that experience required that the
search be performed. There was probable cause to search, but there were (at least up
to the search) no grounds to arrest Dan, and the evidence would have been gone had
it not been searched for and seized. Depending on the mode of protection of the
heroin from Dan's bodily juices, an "evanescent evidence" argument (of Schmerber)
might also be made to provide exigencies for the search, if a warrant was deemed
necessary.

I might note, although it goes without saying, that the evidence (heroin) is also
admissible under ER 403 as it is relevant to the issue of Dan's importation of narcotics
without a permit. (I might note also that the search of Anon is also permissible. Dan
would be unable to challenge it on grounds of "fruit of the poisonous tree" even if it
weren't permissible, because he would have no standing to assert Anon's rights.)

2. The Heroin Seized From Dan's Car Should Be Suppressed At His State Trial.

Dan would be invoking the Fourth Amendment as applied to the states through
the due process clause of the Fourteenth Amendment in an attempt to prohibit the
admission against him at his state trial of evidence seized from his vehicle. The search
of Dan's car was a result of the prior searches referred to above, i.e., their fruit.
Assuming that, as | have argued, those searches and their fruits were proper, the car
search is not "tainted" by them (and, as | noted, only the searches of Dan's luggage
and person would be relevant to this inquiry in any event as he has no standing to
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assert Anon's rights) . The fact that the searches are by different sovereigns is,
incidentally, irrelevant on the facts of this case.

Had there been probable cause to believe there was evidence of crime to be found
in Dan's car, the search of the car without a warrant would likely have been
permissible on grounds of exigency. Although Dan has a reasonable expectation of
privacy in his car, that quantum of expectation is somewhat diluted by the
"automobile exception" (so-called) to the warrant requirement of the Fourth
Amendment. Because a confederate might have taken the car from the public road
where it was parked, had there been probable cause to search it, it could have been
searched either there or after impoundment.

(Incidentally, though the question is silent on this point, | am assuming for the
purposes of this analysis that the heroin seized from the car was not in plain view
from a lawful vantage point outside it. Clearly, Olson would be permitted, with
whatever motive, to walk up to Dan's car and take a look at it without searching it
and, if he could see a bag lying on the front seat marked "Heroin - Good Stuff" or some
such, the resultant seizure and/or search would have been permissible for the reasons
of exigency noted above.)

However, it is certainly very arguable (though a state court could hold otherwise)
that there was no cause to search or seize Dan's vehicle. |n the first place, he was
arrested and charged with importing narcotics and charged with importing narcotics
without a permit. Though it could be argued that there would be reasonable grounds
to believe his car, parked nearby, could contain further evidence of the crime, logically
it does not necessarily fallow. Although the car is parked proximate to the border, |
don't think its seizure and search without a warrant under these circumstances is
permissible. More likely, a court should find no reasonable grounds to support the
search and seizure of the car to have been provided by Dan's nearby arrest. Since the
car was legally parked, impoundment and an Opperman v. South Dakota inventory
search cannot be readily justified (absent some sort of state statute that might allow
lawful impoundment upon arrest of the owner) , even if the car was inventoried
according to regularized police procedures. Since there was no probable cause to
search Dan's car, and no grounds to impound it (apparently), the seizure and search
of it appear impermissible under the Fourth Amendment as applied to the states by
the Fourteenth Amendment due process clause. | believe that there have to be
grounds to support the car search despite its proximity to the border. Even had a
warrant been issued, on these facts a right-thinking magistrate would have to find no
probable cause.

I might just note that, had a large amount of heroin been found on Dan, a search
of his car could conceivably have been justified on grounds of looking for evidence
relevant to distribution (list of buyers, scales, etc.). It is possible that his apparent
relationship with Anon, plus the large quantity of heroin found on Anon (dovetailing
with his own possession of envelopes and dextrose, plus his protest having been
directed at the search of Anon's luggage as well) could justify the search and/or
seizure on those grounds. But | doubt it.

I might add, finally, that the police did have time to get a warrant after impound.
I don't think that's material-, though -- either they did have probable cause to search
it or they didn't.

Dan does have standing to assert a Fourth Amendment violation regarding the
search of his car.

3. Dan is not Entitled (Under the U. S. Constitution) to Bail on the State Charge;
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He May be Entitled to Bail Under the State Statutes However.

The bail clause of the Eighth Amendment has not been applied to the states via
incorporation into the due process clause of the Fourteenth Amendment. Therefore,
Dan would have no precedent from which he could argue that the constitution
requires that he be allowed bail on the state charge. He would have a right to have bail
set on the federal charge, however. He could argue to the state court that the evidence
having all been seized, the "danger" his drug-dealing might pose to society is defused,
for purposes of the state statute. Moreover, having been granted release (or at least the
chance of release in the form of bail on the federal charge) , he should be allowed to go
free pending trial on a state charge that basically arises out of (more-or-less) the same
service for acts (this is a weak argument, however). Finally, since Dan is indigent, the
granting of bail on the federal charge

should guarantee either (1) his continued incarceration, in which event state bail
would be redundant, or (2) sufficient encouragement for him to appear on both
charges. He could argue, under a Griffin type analysis, that equal protection requires
that, where he is being allowed bail on the federal charge, he should be allowed bail on
the state charge as well (he will lose this argument) . Chances are that he will be
denied bail in any event.
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July 1984

QUESTION 5
Dan proposed to his friend Paul that the two rob the First National Bank (Bank) .
Paul, thinking that Dan was joking, replied: "Sure, why not?" Dan then produced three
pistols and three stocking masks and said: "Okay, let's go." Paul thought that it would
be dangerous to back out at that point. He
therefore took a pistol, but he secretly resolved to try to thwart the robbery.

On the way to Bank, Dan announced: "We need someone else." Dan then
approached passerby Mike, pointed a pistol at Mike, and said: "We are going to rob
Bank, and you are going to help us or we will kill you." Mike gulped, accepted a mask
and an unloaded pistol, and proceeded with Dan and Paul to Bank, doing so only
because he reasonably believed the threat was real.

When the three arrived at Bank, Dan assigned Paul to act as lookout. Dan
instructed Mike to approach the teller with the pistol and to demand all the teller's
cash. Dan then stood back to cover everyone in Bank, including Mike. Dan whispered
to Paul: "We will kill anybody who gives us trouble." Paul said nothing.

Immediately thereafter Fred, a stranger to Dan, Paul, and Mike, entered Bank.
Dan thereupon shot and severely wounded Fred. Fred was a federal bank examiner
conducting an audit of Bank's accounts.

Based on properly admitted evidence which established the above facts, Dan and
Paul were convicted in a federal court of violation of, and conspiracy

to violate, a federal statute providing: "Whoever assaults with a deadly weapon any
federal officer engaged in the performance of his duties is guilty of a felony." Dan and
Paul have appealed, arguing that the evidence does not support the convictions of
either for violation of the federal assault statute or conspiracy to violate that statute.

Eight months after the robbery attempt, Fred died of his wounds. Dan, Paul and
Mike are on trial in a state court on charges of assault with a deadly weapon on, and
murder of, Fred. Dan and Paul filed timely motions to dismiss both the assault and
the murder charges on the ground that the prosecution subjects them to double
jeopardy. The motions were denied.

Evidence identical to that admitted in the federal court was then received in the
state court trial. Mike filed a timely motion for a directed verdict of acquittal on the
ground that the evidence established duress as a matter of law.

1. How should the federal appeal court rule? Discuss.

2. Was the state trial court's denial of the motions to dismiss correct? Discuss.

3. How should the state trial court rule on Mike's motion for a directed verdict?
Discuss.

ANSWER A TO QUESTION 5
1. Federal Statute
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The federal statute D and P were convicted of viclating gpplied to anyone assaulting
a federal officer in the performance of his duties with a deadly weapon. There is no
guestion that D assaulted F when he shot him, and that F was a federal officer doing
his duties as a bank examiner. If D were guilty of this crime, P would pe as well, as an
accomplice--a principal in the second degree.

Although P entered into the robbery in jest originally, he stayed in after it became
serious. He was aware of D's intention to Kill if necessary, because D told him so.
Nevertheless, P remained involved in the robbery. Although he may have thought it
dangerous to try to leave the robbery, his failure to take any action when he became
aware of the dangerousness of D should make him liable. A feeling of danger must be
reasonable before it will have an influence in any crime. Although if P was actually
under duress, this could excuse an assault, there is no indication here that P was
reasonable in believing he was in danger. In fact, he was in possession of a gun
himself and thus could have presumably protected himself from D had he chosen to
disassociate himself from the robbery. Thus, P's original innocence will not shield him.

There remains a question, however, of whether either P or D should be liable. The
statute does not state what the required mens rea of this crime is, but it seems likely
that at a minimum a knowledge that the victim is a federal officer in performance of
his duties is required. That being the case, the statute is a specific intent statute.
Neither P nor D had any knowledge that F was a federal officer, and therefore they did
not have the specific intent necessary to commit this crime.

The alternative interpretation of the statute is strict liability--that anyone who
assaults a federal officer in this way is guilty, regardless of their knowledge of his
status. The courts are very skeptical about strict liability in criminal statutes, and
would probably reject this interpretation. Finally, if the mens rea implied in this
statute were wantonness, recklessness, or even gross negligence as to whether the
victim were a federal officer, it still should not apply since P and D did not have any
reason to believe F was a federal officer. Thus they should not be held to have violated
this statute because they lacked the necessary mens rea.

As to conspiracy to violate this statute, that is subject to the same mens rea
objections as above. If P and D had no knowledge that the victim was a federal officer,
they could not conspire to violate the statute by assaulting a federal officer. In
addition, they can argue that since the plan began with P in jest, there was no
conspiracy at that point. There was not an intent by at least two parties which is
necessary for conspiracy. However, the court would probably reject this argument if P
is found to have entered the conspiracy at some later point by joining in with D. The
conspiracy would date from the time P decided to go along with it.

2. Double Jeopardy

The court's dismissal of P and D's motion on double jeopardy was correct. The
crimes which they were convicted of in federal court were federal
crimes, separate and distinct from the state charges. Whenever acts constitute
separate federal and state crimes, defendants may be tried in both court systems. The
separate sovereigns are each allowed to try the defendants under their own law.

In addition, there is no problem in a second trial for murder, if the defendants

were convicted of assault before the victim died. Thus, even if there were not separate
sovereigns, the court would be able to try P and D again for F's murder, after the
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assault trial. This is because the murder had not occurred until F died. D and P could
not have been tried for murder at the time of the first trial since no one was yet dead.
But because of their speedy trial right, D and P had to be tried for the assault charges
right away, before F died, or the state would have been barred from proceeding on the
assault ever.

Generally double jeopardy is avoided if the second crime which is tried involves
an additional element which did not have to be proved at the first trial on the first
charge. Here that applies to the murder--not only must the

assault be shown, but also the death of F and the existence of malice sufficient to

allow a murder conviction. In this case, that malice can be shown

either by an intent to Kill (as expressed by D) or by the intent to commit a dangerous
felony (thus activating the felony murder rifle) . In either case, this is an element in
addition to the assault charge, so even without the separate sovereigns rule, D and P
could be retried. They could not be retried on the assault, however, because it does
not require an additional element--in fact, it requires fewer elements under the state
law (i.e., there is no requirement of a federal officer in conduct of his duties) , so were
it not that federal and state laws are involved, they could not be retried on the assault
charge.

3. Directed Verdict for Mike

The court ought to grant the directed verdict for M. He acted under duress,
since he reasonably believed that if he did not cooperate with P and D he would be
subjected to imminent bodily harm, probably death.

Duress is an excuse for most crimes, preventing conviction. It is not, however,
a defense for murder. If M had simply shot F himself under duress, he would not be
excused. However, M did not kill F himself. He did not intend to kill, intend serious
injury, or act wantonly. Thus, he could only be held responsible under the felony
murder rule which implies the necessary malice from the defendant's intent to
commit a dangerous felony, here robbery.

M did not intend to commit a robbery. He was involved only because of duress.
His participation in the robbery was excused because of the duress. Since M did not
have the required mens rea to commit the underlying dangerous felony, he could not
have the necessary mens rea to be held liable under the felony murder rule. Without
the intent to commit the dangerous felony, there is no implied malice. Thus, the fact
that M was excused for the robbery prevents him from being liable under the felony
murder rifle.

ANSWER B TO QUESTION 5
1. Federal Appeal of Conviction of Conspiracy to and Violation of Criminal Assault
Law

First, Dan and Paul can try to argue that there was no conspiracy at all. For a
conspiracy, an agreement between 2 or more people to carry out some crime or wrong
is required. Dan and Paul (D and P) could argue that there was no agreement, hence,
no conspiracy. P thought D was merely joking when he agreed to rob the bank. When
it became apparent that D was not joking, P was too afraid to back out. P still did not
"agree" to participate in the crime and secretly resolved to try to thwart it. It is
doubtful that the court of appeals would accept this argument. There was enough of
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an agreement on carrying out the crime of bank robbery to establish a conspiracy.
Whatever reservations P had in his heart, he took enough actions to infer that he was
part of a conspiracy. Especially as a lookout, he could have run away and alerted
police and tried to stop the robbery. There is enough circumstantial proof of his
agreement to become part of the robbery to find that there was a conspiracy.

Second, however, there was no conspiracy to violate this federal statute.
Conspiracy requires an agreement (meeting of the minds) between 2 or more people to
commit some crime or other wrong. (In some states, there is an additional requirement
that some overt act be taken by one of the parties.) Conspiracy is a specific intent
crime: that is, in order to be found guilty of conspiracy to commit a certain crime, the
co-conspirators must have the specific intent to bring about that particular crime.

In our situation, P and D are guilty of conspiracy to commit a bank robbery.
However, there was never any intent on the parties to assault a federal officer. Just
because an assault occurred as part of the bank robbery does not mean that the
robbers are guilty of conspiracy to assault. Because P and D did not have the
specific intent To violate the statute (actually to do the acts which would constitute a
violation of the statute) , the conspiracy conviction should be overturned.

As to the violation of the statute, this should probably also be overturned.
Although D and P (vicariously as a conspirator and accomplice because the shooting
was not totally outside and independent of the realm of the bank robbery conspiracy)
did assault Fred (a federal officer engaged in the performance of his duty) with a
deadly weapon, the statute probably has some type of knowledge requirement. The
statute could have been construed to apply only to cases where the assault was on a
known federal officer, (i.e., identified as FBI, etc.) , carrying out his duties. It was
probably not meant to apply to the shooting of an IRS agent on a case by a crazy
person or to our situation where P and D did not know that Fred was a federal agent.
The statute should be construed to require some knowledge by the defendants (i.e.,
knew or reasonably should have known that the victim was a federal agent). Thus, the
conviction should be overturned.

2. The motions were properly denied.

The state prosecutions are not barred by the fact of the previous federal
prosecutions. Double jeopardy only prevents a defendant from being tried twice by the
same sovereign for the same crime.

Here, P and D are not being tried by the same sovereign. The first trial was by
the federal authorities for violation of a federal statute; the second was by state
authorities for a state crime. A physical act can result in the violation of the laws of
different sovereigns (here federal and state law) . Each sovereign may try the
defendant for the violation of its laws.

Further, even if the actions were by the same sovereigns, the crimes charged are
not the same. The federal assault statute has different elements than the state
assault and murder action. The federal conspiracy action must prove that Fred was a
federal officer engaged in his duties. The state action must prove a homicide for the
murder charge. Thus, they are also different crimes so that double jeopardy would not

apply.
Some states do not allow an action to be brought if any other state/sovereign

has brought an action for the same crime and there has been an acquittal. However,
this is not a majority rule,
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3. Mike's Motion for a Directed Verdict.

Mike's mob-on for a directed verdict of acquittal on the ground the evidence
established duress as a matter of law should be granted (or perhaps let jury decide to
acquit and then grant him a judgment notwithstanding the verdict (JNOV) if jury
decides he is guilty) .

The evidence clearly shows that Mike was accosted off the street and forced to
participate in the robbery at gunpoint. It does not appear from the facts that the
prosecution in any way refuted Mike's testimony regarding his being coerced into
participating in the crime.

Coercion can be a defense to a crime except for certain serious/violent crimes
like murder and rape. Coercion is the immediate threat of great physical harm to the
person or immediate family. By pointing a gun at Mike and telling him to help in the
robbery or be killed, Dan certainly coerced Mike into participating in the robbery.
The burden is on Mike to establish the defense of coercion.

A directed verdict or INOV should be granted if, viewing the evidence in the
light most favorable to the non-moving party, a reasonable jury could only find for
the moving party. In our case, viewing the evidence in the light most favorable to
the prosecution, it appears that a reasonable jury could only find for Mike.
Therefore, a directed verdict should have been granted.

Viewing the evidence of coercion in the light most favorable to the prosecution
would still lead to the conclusion that a reasonable jury could only find that Mike was
forced to participate in the robbery and was not a willing party. Because he was not a
willing party (i.e., not an accomplice), the liability of Dan for assaulting and killing
Fred cannot be imputed to Mike. Thus, Mike is not vicariously liable for the
assault/murder because he was coerced into helping with the crime. The court
should grant his motion.
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July 1985
QUESTION 6

Detective Trace received a telephone call from an informant who had given
reliable information to Trace on several prior occasions. The informant truthfully told
Trace that "David is planning to sell stolen silicon chips to Vic and probably will deliver
the chips to Vic within the next two weeks. David usually rents a room at the Savoy
Hotel to use when he makes his sales." Trace immediately prepared an affidavit
detailing the informant's past reliability and reciting the quoted statement of the
informant. On the basis of the affidavit, a magistrate issued a warrant authorizing a
search for silicon chips in any Savoy Hotel room rented by David in the two weeks
following the date of the affidavit.

One week later Trace learned from the hotel manager that David had rented a
room at the Savoy Hotel. Armed with the warrant Trace went to the hotel intending to
search the room in David's absence. As he listened at the door to determine if the room
was occupied, however, he overheard David offering to sell silicon chips to Vic. He then
heard the two men arguing, the sounds of a struggle, a crash, and silence. Trace
knocked on the door, announced "police with a search warrant--open the door," and
entered when David opened the door. Seeing Vic unconscious and apparently injured on
the floor, Trace drew his gun and asked David what he had done. David replied: "I
pushed him and he hit his head against a table." Trace summoned an ambulance but
Vic died of head injuries before it arrived.

David has been charged with murder and offering to sell stolen property, both of
which are felonies. David moved to exclude testimony by Trace regarding his
observations in the hotel room, all evidence found in the hotel room, and the statement
made by David to Trace, on the ground that the evidence had been obtained in violation
of David's rights under the Fourth and Fifth Amendments to the United States
Constitution. The trial court denied the motion.

1. Was the trial court correct in denying the motion? Discuss.
2. Is the evidence sufficient to sustain a conviction of David for murder or any

lesser included offense and, if so, on what theory or theories might guilt be
predicated? Discuss.
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ANSWER A TO QUESTION 6

The question here asks for two distinct analyses, one involving criminal procedure
and the other criminal law. The fourth and fifth amendments apply to the states
through the fourteenth

I. Criminal Procedure
A. Search and Seizure

Detective Trace (T) entered the hotel room ostensibly armed with a search
warrant. Once the validity of the warrant is determined, the inquiry here is quite
simple.

The warrant raises the issues of how the old Aguilar-Spinelli rule was modified by
Illinois v. Gates. Under Aguilar-Spinelli, there was a bifurcated inquiry to determine: 1)
the reliability of the informant; and 2) the basis of the information and knowledge. Here
reliability is essentially shown sufficient to satisfy that prong of the test even under the
old standard. However, the basis of knowledge here is completely missing. The
informant states only a conclusion that D is planning to sell chips and that he usually
rents a room at the Savoy Hotel. He does not say how he knows this. Further, the detail
of the informant's prediction does not tend to demonstrate a "basis of knowledge" nor
does he describe any event in detail so that personal observation could be assumed
under a Draper analysis. However, under Gates, this bifurcated inquiry was abandoned
for "totality of the circumstances" approach. Rehnquist, J. stated that a deficiency in
one prong of the A-S test could be compensated for by a strong showing in the other.
While this makes little sense from a standpoint of probable cause, it is the law.
However, the basis of knowledge here is much less than in Gates. Although the officer
followed the correct procedure, the warrant is invalid. This may not be fatal to
admissibility, however. See Leon. The warrant issued, however, besides lacking
foundation for probable cause to believe that D is engaged in an unlawful transaction,
there is also arguably no probable cause to search the hotel room. There is no specified
date, time and location for the search and there is no probable cause to believe that
there is evidence of a crime on the premises when the warrant was issued. If it is
issued before he checks in, it is improper because of its prospective nature. The neutral
and detached magistrate must base his ruling on the facts in the affidavit existing at
the time of the warrant; if not, the warrant is nothing more than the old general
warrant the fourth amendment was designed to eliminate. I will assume therefore that
the warrant is invalid. The warrant does have the required specificity.

The later knowledge of Trace that David had rented a room cannot be used to
support the warrant. All information to support the warrant must be in the affidavit --
to allow the police to reflect on the search and to preserve the record for reviewing
courts.

Now, was the listening at the keyhole a "search"? And if so did it violate the fourth
amendment? It is clear that the listening to someone's conversation occurring inside
their hotel room is a "search". There is a reasonable expectation of privacy in these
conversations. (You could argue the contrary, of course. If audible, no reasonable
expectation of privacy). Even if a search, the search was probably "reasonable." The
police were in a location they could lawfully be. Thus, anything the officer heard could
be admitted.
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Further, T entered D's apartment. There are three theories on which to base this
entry.

1. The search warrant. This has been discussed and is probably invalid. However,
if T "reasonably believed" that his entry and search was incident to a validly issued
warrant then the evidence seized pursuant to the search is admissible in a criminal
proceeding against the person whose rights were violated. U.S. vs. Leon announced this
so-called "good faith" exception because the law should not punish the constable for the
judge's error.

2. Exigent circumstances. T could argue that upon hearing the conversation
inside the apartment, he knew that serious injury or destruction of evidence could
occur and he had to enter to prevent the crime. This is T's best argument. If the
"entry" of T is lawful for this purpose then the seizure of any evidence "in plain view" is
also allowed. Evidence not in plain view cannot be seized without a warrant.

3. Consent. Did D consent to the entry? Probably not. T's statement "Police officer
with a warrant" was probably a sufficient show of public authority to vitiate any
voluntary consent by D. A reasonable person would not have believed that he had an
option to say "no" to the police here.

If it is determined that the seized evidence was obtained through a "good faith"
belief in the warrant or pursuant to exigent circumstances, it will be admitted. Since,
however, the police should be trained sufficiently to realize that prospective warrants
are invalid and that probable cause did not exist here (probable cause being a
"reasonabte likelihood of evidence of crime at a place" Gates), then Leon does not
apply (the belief in the warrant being "unreasonable , and the evidence is excluded
under the exclusionary rule applied to the states in Mapp v. Ohio.

B. Statement of D

The statement of D did not violate the right against self incrimination or right to
counsel. T's question was of a non-custodial investigatory nature and non-coercive.
Further, the question could be justified under the "public safety" exception. Of course, if
the entry was improper, the statement may be excluded as "fruits." If it is shown that
this is in fact an interrogation, then D should have been given his Miranda warnings and
the evidence is inadmissible. D could argue that he was "in custody"”; he may have felt
that he was not free to leave. (The announcement requirement of T's entry was
satisfied. )

II. Criminal Law

Assume that all evidence is admissible. David may not be guilty of murder.
Murder requires a homicide with malice aforethought. The fact that D pushed Vic does
not show malice (either intent or knowledge). If D pushed V and was merely reckless
about his conduct he might be charged with involuntary manslaughter. D did not
maintain the use of any deadly force here and T said he heard a scuffle.

If D simply intentionally pushed V away and was the first aggressor, he would be
guilty of battery. But if V was the aggressor and used non-deadly force, D would be
justified in responding with non-deadly force. If V died died as a result of D's use of
non-deadly force, then D may be guilty of no crime at all. He would be justified by self-
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defense.

There is no evidence that D was insane or suffered from a defect of the mind. If D
became enraged because of actions by V that would enrage a person of ordinary
sensibilities to the point they might consider murder, then D could be convicted of the
common law crime of voluntary manslaughter. Finally, if D was criminally negligent in
causing V's death, he could be liable for criminally negligent homicide.

For D to be convicted of murder, the mens rea for murder of either knowledge or
intent must be shown. Further there must be a homicide -"the unlawful killing of a
human being by another" -- this is the actus reus for the crime. Malice aforethought
does not mean "evil" but only refers to the above mental states.

If D was erroneous in his use of force in his struggle with V, that is to say, he
used more force than he would have been reasonably entitled to use, or he
unreasonably believed he needed to use force, again the imperfect self-defense
rationale will mitigate the crime to voluntary manslaughter.

ANSWER B TO QUESTION 6

I. Validity of the Warrant

In order to be valid a warrant must be used by a detached and neutral magistrate and
be based on probable cause. The test for determining probable cause as set forth
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recently by the Supreme Court in Illinois v. Gates is to judge probable cause based on
the totality of the circumstances. The two elements which must considered are: 1) the
reliability of the informant; and 2) the basis of his information. If one of these points
cannot be satisfied a finding of probable cause can be aided by use of detail in
informant's description or corroborating evidence collected by police.

In this situation the informant's reliability is established by having supplied
reliable information in the past. He did not, however, reveal the basis of his knowledge.
It can also be argued that he provided little detail. If he had given the precise time and
precise room this may have been enough to satisfy the "totality of the circumstances"
test. The fact that David did check into the Savoy during that period is corroborating
evidence. However, that evidence was obtained after the warrant and therefore has no
place in the consideration of whether there was probable cause when the warrant was
issued.

The other problem with the warrant is its lack of specificity. A warrant must
specifically state the place or person to be searched. However, this may be saved by
the fact that the name of the tenant of the room was specified. Also the length of time
stated in the warrant for its execution may be too long. One of the problems with
search warrants is that information may become stale and thus dissipate probable
cause.

II. Effect of Invalidity

If the warrant was invalid due to lack of probable cause, any items seized with its
use will be inadmissible under the exclusionary rule. (Unless the search fits into an
exception discussed below). If the evidence is admitted, the appellate courts will apply
a harmless error standard to determine whether reversal is required.

Not only will evidence from the actual search be inadmissible, but also any
evidence obtained as a direct or indirect result of that search will be inadmissible under
the "fruit of the poisonous tree" doctrine. Thus, the conversation which the officer
heard at the door as well as David's admissions may be held inadmissible under this
doctrine. However, it may be possible to argue as to the confession that the taint
was dissipated due to the intervening events and thus his statement should not be
excluded.

ITI. Exceptions to Requirement of Valid Warrant

a. The U.S. Supreme Court in the recent case of U.S. v. Leon
has held that evidence obtained by a search with an invalid warrant
is not always inadmissible. This so-called "good faith" exception
requires that the warrant be issued by a detached and neutral
magistrate, that the officers not be untruthful or reckless in writing
the affidavit, and that the officer has a reasonable good faith belief
in the warrant's validity. This exception may very well be applicable
in this situation since the warrant was issued by a magistrate and
there is no evidence of bad faith on the part of the officer involved.
If this exception is applicable then no evidence would be inadmissi-
ble under the exclusionary rule because it resulted from an illegal
search.

b. The prosecution may also be able to argue that the officer's
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entry was actually based on exigent circumstances after hearing
the struggle and the crash. However, this argument is countered by
the fact that the officer announced his entry to conduct the search.
This would negate the idea that he was entering to determine if Vic
had been injured or to prevent further violence which might be
acceptable exigent circumstances.

IV. Admission of Evidence of the Conversation Overheard

If the warrant was valid there is still a question of whether
the officer's eavesdropping at the door constituted an invalid
search. The crucial factor is whether the eavesdropping violated
David's reasonable expectation of privacy. Since the officer was out
in the hallway, he was in a place he had a legal right to be. Thus,
following the analysis under the plain view doctrine this should not
be a search.

V. Questioning of David

The issue here is whether David was denied his fifth
amendment rights by the officer's failure to give him his Miranda
rights. Miranda is triggered by custodial interrogation. Therefore
the question is whether David was in custody. Mere on the scene
questioning not directed at any suspect is not violative of Miranda.
However, in this case the officer's question makes it clear that
David is the suspect. (Asked David what he had done). Also the
fact that the officer has his gun drawn at the time indicates the
questioning is custodial since David could not reasonably believe he
was free to go. The concept of custody in the Miranda case has
been expanded far beyond questioning at the police station and
would appear to apply in this case. If the statement was obtained
in violation of Miranda it should have been excluded from trial.

VI. Standing for Exclusionary Rule

David has standing to-challenge the search since he had a
reasonable expectation of privacy in the hotel room rented in his
name. Since fourth amendment rights are personal, only someone
who had such a reasonable expectation could challenge the
introduction of invalidly seized evidence.

VII. Evidence Sufficient to Convict David

David can only be convicted of murder if it is shown he had an intent to kill, intent
to do serious bodily injury, acted "wantonly" or had the state of mind of someone
committing a felony. There is no evidence of the first three, but he was engaged in a
felony and therefore felony murder is a possibility. However, felony murder only applies
to "dangerous felonies" and it is not clear that selling stolen property qualifies as a
dangerous felony. Thus, he may not be guilty of a murder.

Non-dangerous felonies which result in homicide are covered under the
misdemeanor-manslaughter rule. Thus he could be convicted of voluntary manslaughter
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under that rule. The only requirement is that the crime be malum in se which selling
stolen property is likely to be considered.

He could also be convicted of involuntary manslaughter if he only intended to
inflict less than serious bodily injury.

Even if you could show intent to do serious bodily harm, although unlikely due to
lack of any weapon, he might it mitigated to voluntary manslaughter if the argument
and the scuffle were enough to constitute adequate provocation. Or he may be excused
if he can show self-defense.

Failing all else he can be found guilty of battery since he did intentionally push
Vic.

July 1988

Question 5

Al and Bill offered Clara, whom they had just met in a bar, a ride to her home when the bar closed. She
accepted, but the two men instead drove her to a remote area where first Bill, and then Al, forcibly raped
her. When Clara attempted to push Al away, he subdued her by choking her. Bill watched, but took no
part in Al's activities. Clara died as a result of the choking.

Al and Bill were arrested. After receiving proper notice of their Miranda rights, which they waived, each
admitted raping Clara. Al denied having intent to kill when he choked Clara, and Bill denied having either
an intent that she be killed or knowledge that Al would use deadly force in raping her.

At their joint trial on charges of felony murder and rape, evidence of these events and of the defendants'
statements was admitted. The court, over defendants' objections: (1) excused for cause, on the
prosecutor's motion, three jurors who expressed unqualified opposition to the death penalty; (2) excluded,
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at both the guilt and penalty phases of the trial, evidence proffered by Bill that he was mentally retarded;
and (3) admitted at the penalty phase of the trial evidence offered by the prosecutor regarding the
emotional impact of Clara's death on her family. The jury convicted both defendants of first degree felony
murder in the commission of the rape and returned penalty verdicts of death for each defendant.

In a post-trial hearing, the defendants moved to vacate the verdicts on the basis of juror misconduct. The
court refused to admit the affidavit of juror X that juror Y was intoxicated during one afternoon of the
guilt phase trial. The motion to vacate the verdicts was denied and the court sentenced Al and Bill to
death.

In defendants' appeals from the judgments of death, how should the court rule on
arguments that:
I. The evidence was insufficient to support the conviction of Bill for first degree felony
murder? Discuss.

2. The court erred in excusing the three jurors? Discuss.

3. The court erred in excluding the evidence of Bill's retardation? Discuss.

4. The court erred in excluding the evidence of juror intoxication and denying the motion
to vacate? Discuss.

5. The court erred in admitting the evidence of the impact of Clara's death on her family?
Discuss.

6. Imposition of the death penalty on Al, assuming he had no intent to kill, and on Bill,
assuming he neither intended to kill nor participated in the killing, violates the Eighth
Amendment prohibition of cruel and unusual punishment? Discuss.

ANSWER A TO QUESTION 5
I. Can Bill be convicted of felony murder of Clara?

Since Bill did not actually kill Clara, he can only be liable for her murder under
some theory of accomplice or co-conspirator liability. Further, Bill would only be
liable if Al was guilty of first degree felony murder. Therefore, it is necessary to
discuss Al's liability first.

A. Al's liability

Al choked Clara to death after he and Bill had just raped her. Therefore, Al is
certainly responsible for the homicide of Clara. In order to be liable for murder, Al
must have acted with some form of malice. Here, Al either acted with intent to kill
Clara by choking her or he killed her during the course of the felony of rape. Either
of these are sufficient malice to support a finding of murder. There do not appear to
be any mitigating factors, nor is there any justification or excuse for Al's conduct.
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He is therefore liable for murder of Clara.

Degree? Al killed Clara by choking her shortly after raping her. Al could be
guilty of first degree felony murder since almost all states regard a murder that was
committed during the course of a rape as a felony first degree murder. Al may try
to argue that since the rape was over, he didn't kill Clara during the course of the
felony. This argument will fail, however, since he killed Clara when she tried to
push him away. Al is therefore guilty of first degree felony murder.

B.  Bill's liability

Bill can either be liable for Clara's murder as an accomplice or as a co-
conspirator. Since Bill participated in the rape of Clara, and since he watched Al kill
her, he would be guilty of aiding and abetting AI to kill Clara and would be liable as
an accomplice. Alternatively, Bill may be liable under a conspiracy theory. Al and
Bill acted in concert to rape Clara (no actual statement of agreement is necessary),
and so Bill is liable for all crimes which were reasonably foreseeable consequences
of the conspiracy. Bill may argue that he didn't foresee a murder during the rape of
Clara, but since he simply sat by and watched while Clara got choked, a jury
reasonably could convict Bill as a co-conspirator. On either the accomplice theory or
the co-conspirator theory, Bill was properly convicted of first degree felony murder.

II. The exclusion of the jurors

The court excused for cause three jurors who expressed "unqualified
opposition to the death penalty." As a general rule, a juror can only be excused for
cause when his or her views on the death penalty would substantially impair or
prevent the juror from performing his or her duties as a juror. Simply being
opposed to the death penalty is not enough to justify exclusion if the juror could,
despite his or her views, perform fairly as a juror.

Under the Witherspoon case, it is reversible error to exclude from a penalty
phase jury all jurors who are opposed to the death penalty.

Thus, unless the three jurors who were excused also stated that their views on
the death penalty would prevent or substantially impair their performance as fair and
impartial jurors, their exclusion was error.

III. Evidence of Bill's retardation

The court excluded, at both the guilt and penalty phases of the trial, evidence of
Bill's mental retardation.

A. Guilt phase

Evidence of Bill's retardation should have been excluded unless it was relevant to
some issue of the case. Since Bill was not pleading not guilty by reason of insanity,
evidence of his retardation would not be relevant to excuse his crime. In addition, since
he was convicted only as an accomplice to Al on felony murder charges, he didn't need
to have any specific intent to be found guilty of the crimes. Therefore, evidence of Bill's
mental retardation was irrelevant to any issue in the guilt phase and was properly
excluded. Of course, if the theory of conviction was conspiracy with Al, then possibly
some evidence of Bill's specific intent to commit rape would have been relevant.
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However, since rape is a general intent crime, the evidence was properly excluded.

B. Penalty phase

Evidence of Bill's retardation was improperly excluded from the penalty phase of
the trial. In a death penalty trial, the jury must be allowed to consider any and all
relevant evidence of mitigating circumstances which may lead them to impose life
instead of death. Since Bill's mental retardation was such a mitigating circumstance, it
was error to exclude this evidence at the penalty phase.

IV. Evidence of juror intoxication

In a post-trial hearing, the defendants moved to vacate the verdicts on the basis
of juror misconduct. The court refused to admit the affidavit of Juror X that Juror Y was
intoxicated during one afternoon of the guilt phase of
the trial.

In most states, a verdict may be set aside for juror misconduct. However, the
majority of jurisdictions refuse to allow a verdict to be impeached by the jurors
themselves. In these jurisdictions, evidence of juror misconduct must come from some
other source such as the court bailiff. If Al and Bill were tried in one of the majority
states, then the court's ruling was correct. However, if the case was tried in a minority
jurisdiction, then the evidence of juror misconduct should have been allowed.

V. Victim impact statements

The trial court admitted at the penalty phase of the trial evidence offered by the
prosecutor regarding the emotional impact of Clara's death on her family. This was
reversible error. Under a recent U.S. Supreme Court decision, "victim impact"
statements are not to be admitted at the penalty phase of a capital trial because they
are too prejudicial to the defendant and because they shift the juror's focus away from
the character of the defendant. this ruling was clearly incorrect.

VI. Eighth Amendment claims

Al's claim

Al argues that the imposition of the death penalty, as to him, would constitute
cruel and unusual punishment in violation of the Eighth Amendment (as applied to the
states through the Fourteenth), since Al had no intent to kill. This argument should fail.
Recently, the U.S. Supreme Court held that intent to kill is not a prerequisite to the
proper imposition of the death penalty so long as the defendant's conduct evidenced a
reckless disregard for the value of human life. Al's conduct of choking Clara most likely
meets this standard, and he may therefore be sentenced to death even though he
lacked the intent to Kkill.

Bill's claim
Bill also raises an Eighth Amendment challenge to his death sentence. He claims

that since he neither intended to kill nor participated in the killing, he cannot be
sentenced to death under the Eighth Amendment. It is true that, under recent U.S.
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Supreme Court decisions, a defendant who does not intend to kill and who does not
participate in any major way in a killing may not be sentenced to death. For example,
the getaway car driver, who knew nothing about any weapons, possibly could argue
that a death sentence would be unconstitutional.

Here, however, Bill stood by and watched while Al choked Clara. This is sufficient
participation to warrant the constitutional imposition of the death penalty. Bill should
have stopped Al from choking Clara. His failure to do so evidences a reckless disregard
for the value of human life, and he can properly be convicted and sentenced to death.

ANSWER B TO QUESTION 5
1. Sufficiency of evidence to convict Bill of first degree felony murder

Whether the evidence was sufficient to convict Bill of first degree felony murder
depends, in the first instance, on the state felony murder statute. At common law,
there was no such thing as first degree murder; all such offenses have been enacted by
statute and vary from state to state. Many states have a list of numerated felonies, and
hold that if a death results as a consequence of the commission of one of them, then
the defendant is guilty of first degree felony murder. Rape is often such an enumerated
felony.

If rape is not an enumerated felony in this state, Bill cannot be held guilty of first
degree felony murder. Assuming it is, then Bill's guilt would be predicated on
accomplice liability. A person will be held guilty of a substantive offense, here, Al's
killing of Clara as felony murder, if he aided, abetted, or counseled Al to commit the act
of rape, the underlying offense. Usually, mere presence at a crime scene is not
sufficient to hold a person as an accomplice. Something more is required. Since Bill
raped Clara first and remained while Al did the same, he probably can be considered to
have aided and abetted Al's crime, since "moral support" can be deemed sufficient in
this type of situation.

If the murder which followed was foreseeable, Bill, as accomplice, may be held
liable for it. Since rape, like robbery, is an inherently violent crime, the escalation of
passions and a resulting murder is almost always foreseeable, and would probably be
held to be foreseeable here.
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Therefore, the evidence against Bill probably is sufficient to hold him liable for first
degree felony murder.

2. Excusal of the three jurors

The U.S. Supreme Court has held that a juror may be excused for cause if he or
she conveys an absolute opposition to the imposition of the death penalty. If such
opposition is a mere doubt about the value or validity of the death penalty, he or she
may not be excused for cause. The underlying premise is that the death penalty is
legal, and anyone who absolutely refuses to impose it cannot, because of that
opposition, adequately perform his or her duties as a member of a jury.

In this case, the wording implies that these jurors would refuse to apply the death
penalty under any circumstances, therefore their dismissal for cause was proper.

3. Bill's retardation

In the penalty phase of a death penalty case, the Constitution requires that any
mitigating factors on behalf of the defendant that have relevance to the case must be
admitted to the consideration of the jury. No state statute may define "mitigating
circumstances" so as to allow some evidence but not other evidence. Bill's retardation
may bear on whether the death penalty is proper for him, so it must be admitted, so
the court erred in not admitting it.

At the guilt phase, retardation may be evidence of diminished capacity, if the
jurisdiction allows such a defense. If retardation could prevent Bill from forming the
intent to rape Clara, it should be admitted. In. all likelihood, retardation would not
negate intent for this general intent crime, but perhaps it should have been admitted
nevertheless. The court may have erred here as well.

4, Juror intoxication

Whether the court should have admitted the affidavit of Juror X about Juror Y's
intoxication depends on the relevant law on the matter in the state.

Some states allow juror affidavits to prove any kind of juror misconduct. If this is
such a state, the court erred in excluding it. The validity of the motion to vacate might
then depend on whether Juror Y's conduct was harmless. This would depend on the
number of jurors involved and the unanimity of the verdict. If the state uses only a six
person jury, unanimity would be required, and Y's conduct might prevent him/her from
discharging duties. The verdict might then be invalid. If a twelve person jury was used,
and Y's vote was not necessary to the outcome (i.e., it was 12-0, 11-1, or 10-2), then
the behavior was probably harmless.

If the state does not allow juror affidavits to show this type of juror misconduct,
the court ruled correctly both on admittance and the motion to vacate.

5. Impact of Clara's death on her family.

This evidence should probably not have been allowed at the penalty phase of trial,
because it is too inflammatory. The jury had already determined guilt. The penalty
phase is merely designed to determine what punishment the defendant deserves. Al
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and Bill could not have known exactly the impact the event would have on Clara's
family. The jury's job was to consider any mitigating circumstances regarding Al or Bill,
or any aggravating circumstances they displayed. ,

The only purpose of this evidence is to outrage the jury, which should deliberate
calmly. Therefore, this information is far more prejudicial than probative and so should
have been excluded.

6. Eighth Amendment prohibition against cruel and unusual punishment

The Eighth Amendment to the U.S. Constitution prohibits cruel and unusual
punishment. However, the Supreme Court has held the death penalty may be validly
imposed on one who neither killed nor intended to kill, if his participation in the death
was substantial, and he should have realized that there was a (foreseeable) substantial
risk that a killing would occur. This sentence does not violate the Eighth Amendment.

In a recent case, the Court found substantial participation when a man's sons
helped him escape from prison, then stood by, perhaps even out of sight, when he
murdered a family kidnapped during the escape attempt. The sentence was held valid
even though the sons were promised that no killings would occur if they aided in the
escape.

In this case, Al did the actual killing. His lack of intent will probably be held to be
immaterial and the death penalty sustained.

Bill did not kill or intend death, but his participation probably would be held

substantial. He was on the spot and did nothing. As previously discussed, murder
arising out of rape is foreseeable, so Bill's sentence is likely to be upheld.
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February 2001
QUESTION 3

Duce and Cody were arrested for an armed robbery. Duce was taken to the police
station, where she was interrogated without Miranda warnings. After three hours of questioning,
a police officer asked Duce if she would consent to a search of her automobile. Duce consented,
and a search of her car revealed a handgun and items stolen in the robbery, which were seized
by the officers. When told what the officers found, Duce confessed to driving the getaway car in
the robbery.

Cody, who did not know that Duce had confessed, then confessed and named Duce as
the driver of the getaway car.

At their joint trial on a charge of robbery, Duce moved to exclude her confession from
evidence based solely on the failure of the police to give her Miranda warnings. Based only on
that violation, the court granted the motion to exclude her confession.

Duce also moved to exclude from evidence the handgun and the stolen items seized from
her automobile, claiming that she was not aware that she had a right to refuse consent to
search. The prosecutor conceded that the police had no authority to search the car absent
consent, but asserted that Duce's consent was obtained without coercion. The court denied the
motion, finding that the consent was voluntary.

The handgun and the stolen items seized from Duce's car were admitted into evidence at
the joint trial of Duce and Cody over objections by each defendant. Cody's confession, redacted
to eliminate any reference to Duce, was admitted into evidence against Cody.

At trial Duce testified, denying that she drove the getaway car and that she knew the
handgun or the stolen items were in her car. She testified that she had loaned her car to Cody
on the day of the robbery. In rebuttal the prosecutor called a police officer who testified, over
objection by Duce, to the contents of Duce's confession and to the contents of Cody's complete
unredacted confession implicating Duce as the driver of the getaway car.

Assume that in each instance all appropriate constitutional and evidentiary objections
were made.
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1. Did the court err in admitting the handgun and the stolen items seized from
Duce's car against Duce and Cody? Discuss.

2. Did the court err in admitting the police officer's testimony about Duce's
confession? Discuss.
3. Did the court err in admitting the police officer's testimony about Cody's complete

unredacted confession? Discuss.

Copyright m 2001 The State Bar of California
This material, or any portion hereof, may not be reprinted without the advance written
permission of The State Bar of California.
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ANSWER A TO QUESTION 3

Handgun and Stolen Items Against Duce and Cody

Duce

The Fourth, Fifth, and Sixth Amendments apply to states by the Fourteenth
Amendment. Under the Fourth Amendment, persons are to be free from unreasonable

searches and seizures.

Government Action
The Fourth Amendment as incorporated into the Fourteenth Amendment only

applies to unreasonable searches and seizures conducted by government actors. Here the

police were government actors and therefore the Fourth Amendment applies to Duce.

Standing
In order for a defendant to challenge the constitutionality of a search and seizure

he must have a reasonable expectation of privacy regarding the area searched or the
items seized. Generally, one's body, premises where they live, property they own or if
they are an overnight guest are examples of where there is a reasonable expectation of
privacy. Here Duce had a reasonable expectation of privacy regarding the search of his

automobile because it is his property.
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Search Warrant
To obtain a search warrant, the police must have probable cause, specify to

location and items to be searched and seized and be signed by a neutral magistrate.
Because the police did not obtain a warrant to search Duce's car, the warrantless search must

fall under one of the exceptions.

Consent
A warrantless search is valid if consent to a search is given voluntarily and intelligently by

someone with apparent authority to give consent. Here Duce had authority to give consent
because the car was hers. Duce may argue that her consent was not voluntary because she was

not told she had a right to refuse consent.

The voluntary and intelligent requirement does not require that the party giving consent
be informed of her right to refuse consent. Therefore because Duce was not told she could refuse

does not automatically render her consent involuntary or unintelligent.

Next Duce may argue that her consent was involuntary because it was obtained during
the course of an interrogation that was not preceded by Miranda warnings. Duce may argue that
not being informed of her right to counsel or to remain silent led to her giving consent to a query
that would elicit an incriminating response from her. This argument is not likely to succeed
because the request to search a car is not likely to elicit an incriminating statement from the
defendant, only incriminating nontestimonial evidence that is not protected by the Fifth

Amendment.

Automobile Exception
In the event that the consent is deemed invalid, the police may argue that the fruits of

the search are admissible under the automobile exception. A warrant is not required to search an
automobile where there is probable cause that there are seizable items or contraband in the car.

The police may search anywhere in the car that could reasonably contain the contraband.

Here the police may argue that they had probable cause to arrest Duce for the armed
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robbery. If the police can show, for example, that Duce's car was the getaway car, then probable
cause to search for the gun and other contraband or instrumentalities of the crime may be
established to search the car without a warrant. Thus, the items would be admissible under this

exception.

Search Incident to Arrest
A search incident to arrest is probably not a strong basis for searching the car without a

warrant. Where the defendant is arrested based on probable cause, the police may search the
wingspan area of the defendant. Here the search took place at least three hours after Duce was

arrested, and therefore the search is not "incident" to the arrest of Duce.

The evidence is probably admissible under consent exception and possibly the automobile

exception. The court did not err in admitting the evidence against Cody.

Cody
The evidence would probably be admissible against Cody because Cody did not have a

reasonable expectation of privacy with regards to the search of Duce's car.
A defendant may have standing to challenge a search if it is their property that is
being searched and/or seized or if they were lawfully present at the time of the search.
Here the car does not belong to Cody and he was not present at the time the police
searched the car. Therefore Cody does not have standing to challenge the search based

on Fourth Amendment grounds and the evidence is admissible against him.

[

Officer's Testimony about Duce's Confession

Under the Fifth Amendment, the defendant has the privilege against self-
incrimination. Therefore, prior to any custodial interrogation the defendant must be given
the Miranda warnings. An interrogation is defined as a statement or conduct made that is
reasonably likely to elicit an incriminating response from the answerer. Custody is defined

as a seizure of the body where a reasonable person would not feel free to leave. Evidence
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obtained in violation of constitutional rights must be excluded under the exclusionary rule

at the trial of the defendant.

Here Duce was in custody because he was arrested. Therefore, a reasonable
person who is arrested would not feel free to leave. A waiver of Miranda rights must be
knowing, voluntary and intelligent. Here Duce was never given her Miranda warnings, so
no waiver could have taken place. The officer's statement to Duce that the handgun and
other stolen items were found in Duce's car was reasonably likely to elicit an incriminating
statement from Duce. On balance, because of the officer's failure to give Miranda
warnings the statements made by Duce during the three hours of interrogation and her
confession must be excluded under the exclusionary rule as a violation of Duce's Fifth
Amendment rights.

However, an otherwise voluntary confession given in violation of the Miranda
warnings is admissible to impeach the defendant. Here Duce's statement about driving
the getaway car was used to rebut Duce's testimony that she did not drive the getaway
car. Because the statement is being used to impeach Duce's testimony and not in the
prosecution's case in chief, the confession is admissible. The court did not err in

admitting the confession for impeachment purposes.

Cody's Unredacted Confession

Under the Sixth Amendment, the defendant has a constitutional right to confront
withesses. A co-defendant's confession is admissible only if the statements inculpating the
other party are redacted or if the co-defendant is subject to cross-examination. Here,
Cody's statement was used to impeach Duce's testimony that she was not the driver of
the getaway car. It is also being introduced as hearsay evidence, as an out-ofcourt
statement to prove the truth of the matter asserted. Because Duce has a right to confront
her witnesses, she must be permitted to cross-examine Cody, or Cody's statement must

be redacted.

The statements of a third party may not be used to impeach the testimony of the
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defendant-witness, unless the third party is subject to cross-examination.

As a co-defendant, Cody is not required to testify and may invoke his Fifth
Amendment right against self-incrimination. Therefore if Cody does not take the stand,
Cody cannot be subject to cross-examination.
The hearsay exception of statements against penal interest does not apply here because
Cody's statement that Duce drove the getaway car does not burden his penal interest. Even if it

did, where such statements inculpate another party, there must be corroborating evidence.

ANSWER B TO QUESTION 3

This question raises issues of the validity of searches and seizures under the Fourth
Amendment and the rights against self-incrimination under the Fifth Amendment. Evidence

issues also arise. The Fourth and Fifth Amendments to the Constitution are applicable to the
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states by virtue of the Fourteenth Amendment.

Admission of Handguns and Stolen Items from Duce's Car
The issue is whether the police search of Duce's car and seizure of evidence from it was

permitted under the Fourth Amendment, applicable to the states by virtue of the Fourteenth

Amendment.

For the Fourth Amendment to be applicable, there must be state action and a reasonable
expectation of privacy. Here, the state action requirement is met because the police conducted
the search. Further, the expectation element is met because people have a reasonable

expectation of privacy of the contents of their car.

Once it is established that the Fourth Amendment applies, the police must conduct the
search pursuant to a warrant, or satisfy a warrantless search exception. Here, no warrant was
obtained. However, the police may conduct warrantless searches based on a number of
exceptions, including consent, incident to arrest, the automobile exception, plain view, stop and

frisk, and hot pursuit/evanescent evidence.

Of these exceptions, only the consent exception is a possibility. The automobile exception
only applies where police have probable cause to believe a car contains the fruits or

instrumentalities of a crime. Here, the prosecutor conceded that this exception did not apply.

The consent exception applies where the police obtain a voluntary consent to search from

a person with apparent authority over the property to be searched.

Here, the facts indicate that Duce was in custody for three hours under interrogation.
However, there is nothing to indicate that the consent to the car search was coerced. Duce
asserts that her consent was not voluntary because she was never told that she had the right to
refuse to consent. However, the consent exception to the Fourth Amendment warrant
requirement does not require that the person giving the consent be warned of their right to

withhold consent. Accordingly, the seized items of evidence may be admitted at trial against
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Duce.

The evidence may also be admitted against Cody. As discussed above, for a Fourth
Amendment right to attach to an individual, he or she must have an expectation of privacy that
is reasonable. Because the car was owned by Duce, and not Cody, Cody has no reasonable

expectation of privacy as to its contents and therefore has no standing to exclude the evidence.

Accordingly, the court did not err in admitting the handgun and stolen items against Cody
or Duce.

Testimony about Duce's Confession
The Fifth Amendment provides the right of an individual to not be forced to incriminate

themselves. This right is applicable to the states by virtue of the Fourteenth Amendment.

This right attaches upon custodial interrogation by the police. In this context, the police
are required to deliver a Miranda warning. The suspect then may remain silent or may ask for an
attorney. Absent the delivery of the Miranda warning, the results of a custodial interrogation are

not admissible.

Here, there is no question that Duce's Fifth Amendment rights were attacked. She was
under arrest, and therefore will be considered to be in custody. Further, the facts state that she

was interrogated and that no Miranda warning was given.

The police will argue that the break in the questioning halted the initial interrogation, and
that Duce's confession to driving the getaway car was voluntary, and not the result of
interrogation. The facts indicate that Duce made her confession after being told what the police
found in her car. Accordingly, while Duce was still in custody, there is a significant question as to

whether her confession was the result of interrogation.

This is a close position. However, in light of the break in the initial interrogation and the

spontaneous nature of her confession, the court probably did not err in allowing it.

It is important to note that even if the court finds the confession was obtained in violation

of Duce's Fifth Amendment rights, the confession could still be admitted to impeach Duce's
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denial as a prior inconsistent statement.

Hearsay Issue
Hearsay evidence is generally inadmissible. Hearsay is a statement by someone not on

the stand offered for the truth of the matter asserted. Here, the police officer is testifying as to
what Duce said, and the statement is being offered for its truth. Accordingly, under the

traditional rule, this statement would not be allowed.
However, under the FRE, admissions by a party opponent are non-hearsay. Accordingly,

the confession would be admissible.

Testimony about Cody's Unredacted Statement
In a criminal trial, a defendant has the right to confront adverse witnesses, under the

Sixth Amendment. Accordingly, in joint-trials, a co-defendant's confession is generally not
admissible unless one of three conditions are met. The confession must either be redacted to
remove any reference to the other defendant, the confessing defendant must take the stand and
be subject to cross-examination, or the confession may be admitted to rebut a claim of

involuntary confession by the other defendant.

Because the confession of Cody was not redacted, Cody did not take the stand, and the
purpose of the confession was to rebut Duce's claim that she was not driving the getaway car,

the unredacted confession should not have been admitted into evidence. Accordingly, the court

erred.
If the confession is otherwise admissible, it would be permitted under the FRE as a
vicarious admission of a co-conspirator.

July 1999

Question 1

Al, Bob, and Chatlie planned to bring 50 cases of whiskey ashore from a ship anchored in the harbor near their town
and sell it to a local bar owner. They believed the whiskey had been produced abroad and was subject to a federal
import duty. They also knew that smuggling items into this country without paying duty required by the Tariff Act is a
crime. In fact, however, the whiskey in this shipment had been produced in the United States.

The three met at Al's house on Monday and agreed to bring the whiskey ashore by row-boat on Friday night.
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On Wednesday, however, Bob called Al to say that he and his wife were going to visit relatives that weekend and Bob
would not be able to help bring the whiskey ashore. Al said that was all right, that he and Charlie could handle the boat
and the whiskey, but that Bob would naturally be cut out of the profits on this job.

When Charlie learned from Al that there would be just the two of them he became apprehensive, but he was
afraid of what Al might do to him if he tried to back out. Therefore, on Thursday, Charlie informed the police of Al's
plan and did not show up on Friday night. Al was arrested on Friday night as he came ashore, alone, with the whiskey
and was loading it into a truck he had stolen from a nearby Coast Guard parking lot.

Al, Bob, and Chatlie have been charged with theft of the truck and conspiracy to import dutiable goods
without payment of duty.

A1 has also been charged with attempt to import dutiable goods without payment of duty. He has told Len, his
attorney, that he plans to testify that he knew all along that the whiskey was produced in the United States.

Based on the above facts:
1. Should Al, Bob or Charlie be convicted of:

(a) Conspiracy to violate the Tariff Act? Discuss.
(b) Theft of the truck? Discuss.

2. Should Al be convicted of attempt to import dutiable goods without payment of duty in violation of
the Tariff Act? Discuss.
3. If Alinsists on testifying that he knew the whiskey was produced in the United States, what, if

anything, should Len do? Discuss.
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ANSWER A TO QUESTION 1

1 (a) The crime of conspiracy consists of the following three elements:

1) an agreement between two or more people to perform an illicit act;
2) the intent to agree and the intent to carry through with the agreement to the illicit objective;
and under the modern majority view
3) an overt act in furtherance of the conspiracy - the overt act need not be substantial, and at

common law this last requirement was dispensed with.

Al, Bob and Charlie met on Monday and formed an agreement to do an illicit act. At this point all three of them
would satisfy the first two conspiracy requirements set out above. Under the common law, then all three would be
guilty of conspiracy as of Monday night and subsequent attempts to withdraw would be irrelevant to their guilt. As
of Wednesday, however, the facts do not state an overt act taking place in furtherance of the conspiracy. Therefore,
in a jurisdiction employing the modern view of conspiracy; i.e., with an overt act requirement, Bob has a strong

defense that he withdrew from the "conspiracy" prior to its becoming punishable in the eyes of the law.

Withdrawal - Bob

To withdraw from the conspiracy would generally require a communication to the co-conspirators that you will not

take part in the planned crime (before it is too late to stop the crime), and that you neutralize any assistance already
offered to the plot. The facts do not specifically state whether Bob had furthered the conspiracy, however, by
agreeing and then providing only an alternative plan reason for why he was not participating - the prosecutor could
argue that Bob did not neutralize his prior support of the conspiratorial objective. Rather, to avoid liability, Bob

would've had to renounce the conspiracy - not merely state other plans.

Withdrawal - Charlie

As of Thursday, Charlie has an argument that he also withdrew from the conspiracy. At this point, a zealous

prosecutor could say that an overt act had taken place - the phone call between Bob and Al - releasing Bob from his
part of the plan. The overt act requirement mainly serves to provide concrete evidence that a conspiracy really exists
- rather than mere puffery. If this is so, then by Thursday, Charlie's withdrawal is too late and he is guilty of

conspiracy.

However, if the court finds that the first overt act hatched by this conspiracy is the theft of the Coast Guard truck
(clearly qualifying as an overt act in furtherance of the conspiracy) then both Bob and especially Charlie may
escape liability if their acts of withdrawal predated Al's theft of the truck. The facts do not tell us when the truck
was stolen. Also, if the truck was stolen by Al, prior to the Monday agreement, Bob and Charlie could argue that it

had nothing to do with the alleged conspiracy.

Charlie's repudiation/withdrawal is much more powerful than Bob's because Charlie notified the police and foiled

the plan. While notification of the authorities is not necessarily required, it is, perhaps, the most salient

method of withdrawal from the conspiracy. However, Charlie did not notify Al (or Bob) that he was withdrawing,.
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Charlie has an additional defense touched on in the facts or duress. If Charlie participated in the conspiracy
only because he was afraid of what Al would do to him if he didn't, he might be able to argue that to excuse
his liability. However, absent explicit threats backed up by reasonable plausibility, Charlie will lose on this

defense.

Al's liability

A) clearly had the intent to agree, intent to carry through, made an agreement and performed an overt act -
theft of the truck, bringing whisky ashore to be guilty of conspiracy. And since it appears that at the time of
the agreement Monday, so did Bob and Chatlie, Al can be convicted of conspiracy. However, if both Bob
and Chatlie are able to escape liability for conspiracy either by acquittal or in the eyes of Al's tribunal, Al
cannot be liable of conspiracy. Conspiracy requires that two parties be potentially convictable - even if one is

not in fact convicted for practical (not legal) reasons.

Further Al will argue that legal impossibility (discussed further below) makes it impossible to convict him of
conspiracy. However, all that conspiracy requires is that the conspirators' objective be against the law - which
was clearly the case here. Al, Bob and Chatlie intended to import foreign whiskey in violation of the law -
regardless of whether they would be capable. The fact that the particular whisky was domestic is irrelevant

(though worth arguing) to the conspiracy charge. Al is guilty.

(b) Bob and Charlie's liability for theft

Co-Conspirators will be liable for all foreseeable acts of other co-conspirators in furtherance of the
conspiracy. It is perfectly foreseeable that Al would steal a truck for use in off-loading the imported whiskey.
Thus, Bob and Charlie will be guilty of theft if they are found to be guilty of conspiracy. However, even if
they were not capable of withdrawing from the conspiracy itself, if they did succeed in the eyes of the law in
withdrawing prior to the theft of the truck, they will not be liable as co-conspirators for that theft. The
withdrawal issue is discussed above, and we do not know when the truck was stolen. If we assume it was
Friday, the night of the importation, then Bob and Charlie both have good arguments that even if they are
guilty of conspiracy, they cannot be guilty of the theft of the truck because they effectively withdrew prior to
its theft by their co-conspirator. If they were not found guilty of conspiracy they could still face liability as

accomplices. See below.

Al is guilty of theft of the truck because the facts say he stole it.

Accomplice Liability for Bob and Charlie

At common law, principals and accomplices were distinguished, however the modern view treats all as
principals. Thus anyone who aids, encourages, abets someone else in the commission of a crime will be guilty
to the same degree as the principal. Here Al, the principal, is guilty of theft. Bob initially encouraged him to

commit the whisky importation as did Chatrlie. This could constitute the requisite aiding/encouraging
3-
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for liability. We would need to know if the theft was specifically discussed, planned. Again, withdrawal would

be a possible defense.

2. Al will claim that because the whiskey he brought ashore was domestic, rather than foreign, he cannot be
charged with any crime because it is not illegal to bring domestic whiskey ashore in this manner. This is an issue
of factual versus legal impossibility. Although the distinction is not always clear, it is crucial; factual impossibility

is not a defense, while legal impossibility is.

Al will argue that this is a case of legal impossibility- that what he did was not illegal under the law and thus the
court would be trying him under a law that does not exist. Unfortunately for Al, the courts will find his act to be a
case of factual impossibility- a fact unknown to the defendant made his actions seem legal - if the facts were as he
believed them to be, he would be guilty of the offense. The crucial distinction is that Al's mistake was one of fact -
the whiskey was domestic; not imported, rather than one of law -if for example, the law only applied to vodka.

Thus Al's mistake of fact mitigates the charge somewhat to attempt.

Al's situation is analogous to attempted receipt of stolen goods. Here, a defendant can be convicted of the crime
attempted receipt of stolen goods, even though the goods have previously been recovered by the police, and used

against defendant in a sting operation.

The defendant, Al, must still have the specific intent to commit the crime charged because attempt always requires

specific intent. Here, Al intended to import foreign whiskey in violation of law.

Next, the defendant must take a substantial step - here, rowing the whiskey in to shore - in furthering that intent. Al

clearly qualifies

Finally, Al can be convicted of conspiracy, theft and attempt. Conspiracy does not merge with either the completed

crime or attempt, rather it sits alone as a separate crime.

3. Len is confronted with a client who the facts tell us has told his lawyer he plans to commit perjury. Len, if he is
aware that Al's proposed testimony is untrue, has conflicting obligations. First Len has a duty of loyalty to his client
and a duty to vigorously represent him. In addition, Len must allow his client to make crucial decisions such as
whether to testify and of course the substance of that testimony. However, as an officer of the court, Len also has a

duty of fairness to the opposition and candor to the tribunal. The ethics rules provide some guidance in this situation.

First, if Len doesn't know or strongly believes Al's testimony to be false he should carry on as normal and present
the best case he can.
However, if Len does know, he can:
- attempt to dissuade Al from testifying, Al can take the Fifth Amendment's protection and simply
insist that the state prove its case.

- urge Len to tell the truth on the stand.
-4-
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If neither of these succeed, Len has an ethical responsibility not to present testimony he knows to be false.
He can attempt to withdraw, but will likely be unable during the trial. He may also put Al on as a witness,

but not participate in his testimony. Al will simply present a narrative. Then in Len's closing (and opening) he
should not refer to Al's false statements - thereby not "sponsoring" the false testimony.

The ethics code does not allow Len to inform on his client. His duty of confidentiality requires that he not reveal
client confidential information unless it is to prevent a crime of death or substantial harm. Len may seek the aid of

the judge, but should do so only as a last resort and with great caution.
ANSWER B TO QUESTION 1

1. Al Bill and Charlie's Liability/Cupability

a) Conspiracy
The crime of conspiracy requires (1) two or more people with (2) intent to agree and (3) intent to

commit a crime. Furthermore, in most jurisdictions, an overt act is also required for the crime of
conspiracy. Whether Al, Bill, and Charlie (ABC) can be convicted of conspiracy depends on whether

the requisite elements are met.
The first element is met because the agreement was between three people - A, B, and C.

The second element, intent to agree, has also been met. A, B, and C planned to bring 50 cases of
whiskey ashore. The three met at Al's house on Monday and agreed to bring the whiskey ashore on
Friday. The facts explicitly state that the three agreed, thus this element is met.

The third element, intent to commit the crime is the more troubling element. A, B, C agreed to bring
ashore 50 cases of whiskey that they believed were produced abroad and subject to a federal import
duty. Further they knew that smuggling items into the country without paying the duty required by the
tariff act was a crime. Based on this information alone, they all intended to commit a crime and it

appears all are guilty of conspiracy.

Mistake of Fact

However, A, B and C were mistaken about the origin of the goods. The whiskey was not produced
abroad but rather was produced in the U.S. Therefore, the whiskey was not subject to a federal import
duty. Because of their mistake of fact, A, B, and C were conspiring to commit an act that was not a

crime in actuality.
For purposes of conspiracy, however, mistake of fact is not a sufficient defense. Had the whiskey

been produced abroad as they believed, smuggling it in without paying a duty would have been a

crime.
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Overt Act

For conspiracy in most jurisdictions, an overt act in furtherance is required when A stole the trucks

from the parking lot for the loading of the whiskey, this element was met.

Culpability and Withdrawal

Once a Conspiracy is established, a conspirator cannot withdraw from the conspiracy itself, but can

effectuate withdrawal from future crimes committed. B and C both attempted to

b)

6

withdraw from the conspiracy and whether or not they successfully withdrew determines
whether they can be convicted of the theft of the truck.

However, their attempts at withdrawal took place after the three requisite elements of conspiracy
were met and thus A, B, and C can be convicted of conspiracy unless this jurisdiction requires
and overt act. In that case, B can not be convicted of conspiracy because he withdrew before A
stole the truck. On the other hand, it may be enough that the three met at Al's house to make the

plans. The same reasoning applies to C.

Despite this point, it is most likely that all three can be convicted of conspiracy.

Theft of the truck
While A, B, C can all be convicted of conspiracy, only A can be convicted of theft of the trunk.

Co-conspirators are liable for the acts committed by other co-conspirators if the acts are

committed in furtherance of the conspiracy.

Here, A stole the truck because it was needed to load the whiskey once brought to shore. If C
and B were still involved, each could be convicted of theft. However, B and C had effectively

withdrawn.

Withdrawal
To withdraw from a conspiracy, a person must communicate that he is withdrawing before it is

too late. It must be at a point where the plan could be abandoned.

B called A on Wednesday and told A that he could not participate because he was going out of
town with his wife. A accepted B's withdrawal and told him that he and C could handle it alone
and that B naturally would be cut out of the profits. A's response indicates that he recognized and
accepted B's withdrawal. Further, this was two days beforehand and the plan could have been
abandoned. Thus B is not liable for the theft of the truck.
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Similarly, C also attempted to withdraw. And although C did not tell A expressly, C did not show
up Friday, at which point A still could have abandoned. C went further is his withdrawal and
notified the police. C's effort to stop the conspiracy from succeeding is enough for his own

withdrawal and thus C is not guilty of theft of the truck. A, however, stole the truck himself and

therefore can be convicted of theft.

2. Should A be convicted of attempt to import dutiable goods without payment of duty in violation of Tariff

Act?

-

A person cannot be convicted of an act that is not a crime. However, that person may be convicted of
attempt if the reason it was not a crime is mistake of fact.

Mistake of Fact vs. Mistake of Law

If A had believed that failure to pay a duty on the whiskey constituted a crime but in fact it did not, A could

not be found guilty. This is mistake of law.

However, in this case, A believed the goods were produced abroad and therefore subject to a duty, the
failure to pay such duty constituting a crime. A is correct in all his beliefs except the fact that the goods were

produced in the US and, therefore, not subject to the federal duty.

While A couldn't be convicted of the crime of not paying the duty, he can be convicted of attempt.

Specific Intent

Attempt is a specific intent crime and requires to A specifically intended to commit the crime. A believed the

whiskey was produced abroad and intended to smuggle it in without paying a duty. Thus A had specific

intent.

A's mistake of fact does not relieve him of culpability for attempt. He attempted to commit a crime.

He had the specific intent for attempt and also committed an act in furtherance of the crime. He stole a

truck, went to the ship and brought back the whiskey.

A can be charged with attempt here.

Merger

There is no merger for conspiracy and thus A can be convicted of both conspiracy and attempt.

Len's ethical duty
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As an attorney, Len is subject to strict ethical duties owing to his client, the court and the public.

He has a duty of candor and truthfulness to the court, which requires also that he not assist in hiding

evidence and that he makes an effort to seek the truth.
L cannot assist in a crime. Perjury is a crime and thus L. must not aid A in committing perjury.

L also has duties to A as his client. L. must act competently, which includes following the rules and
procedures of court.
-8

Therefore, L should counsel A that if A testifies, A must tell the truth. He should advise A of his Fifth
Amendment right against self-incrimination but should A insist on testifying, which is the client's decision, L
must advise him to tell the truth.

If A refuses to take L's advice, L's options depend on whether he is subject to California law or the ABA.

The ABA allows L to tell the judge about his client's perjury. L. can violate his client's confidentiality in such a

case to prevent the perjury.

In California, L. cannot tell the judge but is required not to help A in his perjury. Thus L can allow A to take
the stand but cannot ask A questions to help A's perjury. Essentially A will just narrate on the stand.

If L learned of the petjury after A's testimony, L. would have to advise A to recant.
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